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UNITED STATES DISTRICT COURT’ 
'* STERN DISTRICT OF NEW YORE 
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UNITED STATES OF AMERICA Pa... 


ero Y 


- against - Cr. No. 


. ? (26 U.S.C, Section 


26 U.S.C., Section 72013 
VIRGIL ALESSI, 


vefendant. 
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THE GRAND JURY CHARGES: 
COUNT ONE 
———— 


buring, the calendar year 1968, VIRGIL ALESSI, the defen- 
dant, a resident of Queens, New York, had and received a gross in- 
come of approximately ithirteen Thousand Dollars $13,000.00); that 
by reason of such income he was required by law feliowing the close 
of the calemar year 1968 and on or before April 14, 1969, to make an 
income tax return to the Vistrict Director of internal lievenue for 
the Internal iievenue District of Brooklyn at Lrooklyn, ilew York, in 
the eastern VListrict of wew York, statiny- specifically the items of 
his gross income and any deductions and credits to which he was en- 
titled; that well knowing all of the foregoing, facts, he did wilfully 
and knowin;;ly fail to make said income tax return to the said District 
iirector of Internal Revenue or to any other proper officer of the 


United otates. (Title 26, United States Code, Meertton 7203). 
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uring the calendar year 196K, VIRGIL ALESGS, the defen- 
dont, @ recident of Cueens, ew York, lad and rec. iveg a taxable 
income of approximately Yen Vhousand wo luadred ollars ($10,200.00); 


that upon said taxable income he owe: to the Unite: States of America 
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income tax in the amount of approximate 
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Revenue Service, and to pay such income tax; that well knowing the * “i/4 


ah 
foregoing facts, the said VIRGIL ALESSI on or about April 15, 1969, 4 


in the Eastern District of New York, did wilfully and knowingly tos 


attempt to evade and defeat the said income tax due and ¥ 


Owing by 


hin to the United States of America'for said calendar year by failing 
to make such income tax return to the said Internal Revenue Service, 
and by failing to pay said Internal Revenue Service said income 
tax and by concealing and attempting to conceal from all proper 
officers of the United Stetes of America his true and correct taxable 


income. (Title 26, Unitéd States Code, Section 7201). 


COUNT THREE 


During, the calendar year 1969, VIRGIL ALESSI, the defen- 
dant, a resident of Queens, New York, had and réceived a cross income 
of approximately Fifteen Thousand Dollars ($15,090.00); that by rea- 
son of such income he was required by law following the close of the 
calendar year 1969 and on or before April 15, 1970 to make an income 
tax return to the District Director of Internal lievenue for the 
internal Revenue District of brooklyn et brooklyn, jiew York, in the 
lastern District of Wew York, or to the Director of the Internal Revenue 
Service Center, Andover, Massachusetts, statiny specifically the 
items of his gross income and any deductions and credits to which 


he was entitled; that well knowinr all of the foreroing facts, he 


did wilfully and knowing.iy fail to make said income tax return to 


the said Uistrict virector of Internal Revenue or the said Virector 
of the Internal Kevenue Service Center, or to any other proper of- 


ficer of the United States. (Title 26, United States Code, Section 
7203). 


. 

During ‘the calendér year 1969,8 yIRbI: ALESSI, ‘tet ceten ’ bs, 
dant, a resident of Queens, New os had and received e.tentine 
income of approximately Twelve Thousand Two Hundred Dollars 
($12,200.00); that upon said taxable income he owed to the United 
States of America income tax in .the amount of approximately Two 
Thousand Five Hundred Forty One bollars (2,541.00); that he was 
required by law on or before April 15, 1970 to make an income tax 
return to the Internal Revenue Service, and topay such income tax; 
that well knowing the foregoing facts, the seid VIRGIL ALESSI on or 
about April 15, 1970, in the Eastern District of ilew York, did wil- 
fully and knowingly attempt to evade and defeat the said income tax 
due and owing by him to the United States of America for said calendar 
year by failing to make such income tax return to the said Internal 
Revenue Service, and by failing to ps said Internal Revenue Servic., 


said income tax and by concealing and at«empting to conceal from all 


proper officers of the United States of America his true and correct 


taxable income. (‘litle 26, United States Code, Section 7201). 


COUNT FIVE 


During the calendar year 1970, VIRGIL ALESSI, tue defen- 
dant, a resident of Queens, New York, had and received a gross income 
of approximately Twenty Five Thousand Dollars ($25,000.00); that by 
reison of such income he was required by law following the close of 
the valendur year 1970 and on or before April 15, 1%71 to make an in- 
come tax return to the Vistrict Director of Internai iievenue for the 
Internal tevenue vistrict of Brooklyn at Grooxlyn, iiew York, in the 
bkastern District of New York, or to the Director of the Internal Revenue 
Service Center, Andover, Massachusetts, stating specifically the 
items of his gross income and any deductions and credits to which he 
was entitled; that well knowing all of the foregoing facts, he did 


wilfully and knowingly fail to make said income tax return to the 
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said District Director of Internal Reverie - the’ saif. revedeff 
of the Internal Revenue scoviee Centen,. e te ary. other, proper of- ye “y 
ficer of the United States. (Tttle 26; -univeg-ataten: ‘Code , Section 


7203). . a 
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COUNT SIX 


During the calendar year 1970, VIRGIL ALESSI, the defen- 
dant, a resident of Queens, New York, had and received a taxable 
income of approximately Nineteen Thousand One Hundred Twenty Four 
Dollars and kighty fix Cents ($19,124.86); that upon said taxable 
ircome he owed to tne United States of America income tax in the 
amount of approximately Rour Thousand Two Hundred ‘'hirty Light Dollars 
and Thirty Three Cents ($4,238.33); that he was required by law 
on or Lefore April 15, 1971 to make an income tax return to the 
Internal Revenue Serivce, and to pay such income tax; that weil 
knowing the foregoinz facts, the said VIRGIL ALE SI on or about 
April 15, 1971, in the kastern District of New York, did wilfully 
and knowingly attempt to evade and defeat the said income tax due 
and owing by him to the United States of America for said calendar 
year by failing to make such income tax return to the said Internal 
Kevenue Service, and by failing to pay said Internal Revenue Service 
said income tax and by concealing and attempting to conceal from 
all proper officers of the Unitcd States of Amer ca his true and 


correct taxable income. (Title 26, United States Code, Section 7201). 


COUNT SEVEN 


buring the calendar year 1971, VIRGIL ALLSSI, the defen- 
dant, a reside % of Queens, New York, had and received a frogs income 
of approximately Forty Vive Thousand Dollars ($45,000.00); that 
by reason of such income he was required by law following the clese 
of the calendar year 1971 and on or before April 15, i972 to mak* an 
income tax return to the District Director of Internal Hevenue for the 


Internal Kevenue District of Brooklyn at brooklyn, iiew York, in the 


the items of his gross income and any colioctduns and aeuntte 206 

which he was entitled; that well knowing all of the foregoing facts, fay : 
he did wilfuily and knowingiy fail to make said income tax return 

to the sai” District Director of Internal Revenue or the seid Director : 


of the Internal Revenue Service Center, or to any other proper of- 


ficer of the United States. (Title 26, United States Code, Section 
7203). 


COUNT EIGHT 


During Che calendar year 1971, VIRGIL ALESSI, the defen- 
dant, a resident of Queens, New York, had and received a taxable 
income of approximately Thirty Seven Thousand Two iiundred Twenty 
One Dollars and Jiixty Six Cents ($37,221.66); that upon said tax- 
able income he owed to che United States of America income tax in 
the amount of approximately Nine ‘thousand Thirty Six Dollars and 
Twelve Cents ($9,036.12); that he was required by law on or before 
April 15, 1972 to make an income tax return to the Interncl Revenue 
Service, and to pay such income tax; that well knowing the foregoing 
facts, the said VIRGIL ALESSI on or about April 15, 1972, in the 
kastern District of New York, dic llifully and knowingly attempt 
to evade and defeat the said income tax due and owing by him to 
the United States of Awerica for said calendar year by failing to 
make such tncome tax return to the said Internal ‘cvenue Service, 
and by failing to pay caid Internal Revenue Service said income 
tax and Ly concealing and attempting to conceul from all proper 
officers of the United States of America his truc and correct taxable 


income. (Title 26, United States Code, Section 7201). 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 75-CR-295 
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VIRGIL ALESSI, 


Defendant. January 21, 1976 


Appearances: 


LENEFSKY, GALLINA, MASS & HOFFMAN, ESQS. 
Attorneys for Defendant 


By: GINO E. GALLINA, ESQ. 
JOEL A. BRENNER, ESQ. 
of Counse! 


HON. DAVID G. TRAGER 

United States Attorney 

Attorney for United States of America 
RAYMOND J. DEARIE, ESQ. 


Assistant United States Attorney 
of Counsel 


MEMORANDUM AND ORDER 


Defendant has moved for dismissal of this income 


tax indictment against him on the grounds of double jeopardy 


and denial of due process, and has requested an evidentiary 


hearing. 


Facts 


The defendant was indicted on April 14, 1975 on 


eight counts of filing false income tax returns and attempting 


to evade federal income tax for the years 1968, 1969, 1970, 
and 1971. 

His claims of double jeopardy and due process vio- | 
lation were considered in connection with subsequent indict- | 
ments for conspiracy to deal in narcotics. United States v. 
Virgil Alessi, Vincent Papa, et al, 75-CR-686, 75-CR-687. In 
that case, he and his codefendant Papa and other codefendants 
similarly moved to dismiss the indictment upon due process 
and double jeopardy claims. The court rendered ar oral 
opinion in that case on October 17, 1975, based on the follow- 
ing facts. Messrs. Papa and Alessi and other codefendants 
: were indicted in this court on May 1, 1972 for conspiracy to 
traffic in heroin between April 1, 1967 and December 18, 

1971 (72-CR-473). On September 5, 1972, codefendant Papa 
entered a plea of guilty to the conspiracy count in that 
indictment in satisfaction of the entire indictment. On the 
same day codefendant Papa entered a separate plea of guilty 

to a tax evasion count in a criminal informatiou (72-CR-1058). 
On October 2, 1972, defendant Alessi entered a plea of giktey | 
te a superseding information (72-CR-1133). His plea was ee, 


of a package deal, which included arrangements between James 


Druker, head of the government's prosecution team, and his 
codefendant Papa. Mr. Druker told Mr. Papa that the govern- 
ment would not subsequently indict him for any other portion 
of the conspiracy even if more evidence were available. 


Mr. Papa received a sentence of five years imprison- 


ment, while Mr. Alessi received a five year sentence with 


execution suspended. Mr. Alessi is still at large, while 
Mr. Papa is still in « .finement. 

While Mr. Alessi's plea was made in reliance on 
the same discussions that had been had with Mr. Druker 
(Messrs. Papa and Alessi having been represented by the same 
counsel), there was no income tax indictment under way 
against Mr. Alessi, and he did not plead to any income tax 
indictment or information. There was simply a charge in the 
narcotic conspiracy indictment that he was engaged in a 
“continuing criminal enterprise" from which he derived sub- 
Stantial income from the sale of narcotics. 

In 75-CR-687, after extensive argument and analysis 
of the plea minutes, the court granted t - tion to dismiss 
the indictment against Mr. Papa and denied .c with respect to 
Mr. Alessi. 

On October 28, 1975, when five codefendants in 
75-CR-687 pleaded guilty, the government stated that it would 
move to dismiss that indictment against Mr. Alessi at the 


time of his codefendants' sentencing, without prejudice to 


this income tax case or to an indictment pending in the 
Southern District of New York. 
Discussion 
The same reasons which led the court to deny de- 
fendant's motion to dismiss 75-CR-687 apply with equal force | 


to the present income tax indictment. Not only was no plea 


Alessi received more lenient treatment than his codefendant 


| 
taken to an income tax charge, but the fact that defendant 
| 
| 


Papa indicates that there is no reason to give an expansive 
effect to his plea. The reference in the conspiracy charge 
to the fact that he made money in the narcotics business is 
not the equivalent of a charge of income tax fraud. 

iu2 promise of the government that induced 
Mr. Alessi to plead guilty to 72-CR-1133 does not extend as 
far as he asserts here. Even if the promise were construed 
to cover tax evasion, all that Mr. Alessi would be entitled 
to is an opportunity to vacate his plea to 72-CR-1133 and 
reopen all counts of criminal indictment 72-CR-473. Under 
the circumstances of this cuse, Mr. Alessi has not suffered 
enough detriment to be entitled to specific performance of ! 
the promise even if it were construed as he contends (and as | 
this court has refused to construe it). See Santobello v. 
New York, 404 U.S. 257, 263, 92 S.Ct. 495, 499 (1971). ; 

As far as double jeopardy is concerned, there is no 


overlap of the present indictment and the 1972 narcotics 


10 


indictment. The fact that some witnesses who would have 
testified at the narcotics conspiracy trial will testify at 
the tax trial, does not create any overlap between the 
indictments. 

There being no substantial dispute about the facts, 
but primarily about the interpretation of what took place, 
there is no need for an evidentiary hearing. 

It is ORDERED that defendant's motion to dismiss 


the indictment be denied. 


Pu > : Da 4 
U. s—! J. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA Ind. No. 75 Cr. 295 
- against - NOTICE OF MOTION 
VIRGIL ALESSI, 


Defendant. 


PLEASE TAKE NOTICE, that upon the annexed affidavit of Gino E. 
Gallina, Esq., dated the 30th day of December, 1975 and upon the annexed 


Memorandum of Law, the undersigned will move this Court, before the 


Honorable Orrin Judd, at the United States Courthouse located at 225 Cadman 


Plaza East, Brooklyn, New York, on the 9th day of January 1976 at 10:00 a.m. 
or as soon thereafter as counsel can be heard for an order dismissing the 
within indictment vc. the grounds of double jeopardy and that prosecution 
thereunder is barred by a previously entered plea and conviction, or in the 
alternative for an evidentiary hearing, together with sucn further relief as to 
the Court may seem just and proper. 


DATED: New York, New York 
Dk commber 40, 1976 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ae. ce mednbesttahebeneaseeernayesewad x 
UNITED STATES OF AMERICA Ind, No. 75 Cr. 295 
- against - 
AFFIDAVIT 
VIRGIL ALESSI, 
Defendant. 
Fe ee ee ee ne x 


STATE OF NEW YORK ) 
88.: 
~COUNTY OF NEW YORK ) 


GINO E. GALLINA, being duly sworn, deposes and says: 

1. lam a member of the firm of Lenefsky Gallina Mass & Hoffman, 
attor.eys for the defendant Virgil Alessi, and I make this motion in support of 
the relief sought in the accompanying notice of motion. 

2. The defendant herein moves to dismiss the instant indictment 

“upon the grounds that p> secution under it will result in violation of a 1972 
plea bargain, thus infringing the rights guaranteed to him under the Fifth 
Amendment to the United Ste’es Constitution to due process and freedom from 

| double jeopardy. 

3, The relevant facts are as follows: 


a) In 1972, Virgil Alessi and Vincent Papa, amo g ethers, were 


/ indicted in the Eastern District of New York for conspiracy to violate federal 
narcotics statutes during the period between April 1967 and December 18, 1971 
(72 Cr. 473). 

b) In June of 1972, while the ‘ndictment was pending, the government's 


key witness disappeared from the jurisdiction, making successful prosecution 
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unlikely. As a result of this development a plea argument was negotiated on 
August 18, 1972, the pertinent terms of which were: 
I. Vincent Papa was to plead guilty to Count I of the 
indictment and Count IV of a then unnumbered tax evasion information. 
Il. Virgil Alessi, the petitioner, was to plead guilty to a 
superceding informat‘on, (72 Cr. 1133), waiving indictment there- 
under. 
Ill. The pleae of Papa and Alessi were to be s ~epted in 
satisfaction of the entire Eastern District indictment. In exchange 
for these pleas the government promised that neither Papa nor 


Alessi would be subject to further prosecution for any part or 


piece of the conspiracy which was the subject of the indictment 
a 


and further that no overt act o. ‘hat conspiracy would be made 


the basis of any substantive prosecution. 


4. In good faith reliance upon the binding nature of the terms of the 
plea arrangement, Vincent Papa pled guilty on September 5, 1972 and was 
sentenced the same day to two concurrent five year terms of imprisonment*. 
On October 2, 1972 Virgil Alessi pled guilty before the Hon. Anthony J. Travia, 
and received a five year suspended sentence with a mandatory three year 
Special Parole**, 

5. Following Papa's incarceration, he was indicted in the Southern 
District of New York (72 Cr. 251. He moved for dismissal, contending that the 
¥The minutes of this proceeding are annexed as "Exhibit A". 


**The minutes of this proceeding are annexed as "Exhibit B". 


B. ag 
conspiracy cha~ges contained therein were identical in fact and law to those 
brought in the Eastern District indictment to which he had entere* the guilty 
plea; in oddition, he contended that the substantive counts of this new indict- 
ment were t rought in derogation of the argument which had disposed of the 


Eastern Disirict indictment. Following a hearing on January 16, 1975* the 


' Hon. Charles Brieant denied the moticn. The due process and double jeopardy 


issues which were raisec in that motion are now sub judice before the United 
States Court of Appeals for the Second Circuit, Docket No. 75-1208**, 

6. On September 16, 1975 a grand jury sitting in the Eastern District 
cf New York returned two indictments, (75 Cr. 686 and 75 Cr. 687), both of 


which charged Alessi and Papa with conspiracy and substantive counts of 


‘violation of the federal narcotics laws. Alessi and Papa moved to dismiss 


both indictments on former jeopardy and denial of due process grounds. The 
gravamen of the due process claim was that these indictments were in direct 
contravention of the express terms of the plea bargain entered into by both 
defendants in 1972. On October 17, 1975 the Hon. Orrin Judd ruled taat the 
conspiracies charged in indictment Nos, 75 Cr. 686 and 75 Cr. $87 were 
indistinguishable from the conspiracy to which Papa and Alessi pled. He then 
dismissed both indictments as viols‘ive of the double jeopardy and due process 


rights of both defendants. 


*Set forth as “Exhibit C™. 


**Although deponent has not been nrivy to Judge Brieant's order, upon informa- 
tion and belief it was based on an issue not germane to this motion, i.e. that 
the United States Attorney for the Southern District is bound by plea bargains 

of the United ‘tates Attorney for the Eastern District. A similar motion is 


* also pending i. “ore Judge Bonsal in the Southern District re: a narcotics 


indictment of Mr. Alessi. Neither Judge Brieant's denial nor any determination 
by Judge Bonsal will be dispositive of the issue here, i,e., whether the 1972 
plea covered the tax aspects of the narcotics conspiracy. 
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1. The defendant Alessi was also indicted in the Southern District 
for conspiracy and substantive narcotics violations (75 Cr. 772). A motion 
for dismissal on double jeopardy and due process grounds is currently pending 
before the Hon. Dudley B. Bonsal, United States District Judge for the 
Southern District of New York. 

8. The indictment at issue here (75 Cr. 295) charger Ale ‘si with 


four counts of income tax evasion and four counts of failure to file for the 


years 1968, 1969, 1970 and 1971. This indictment is clearly violative of the 


, and the defendants Alessi and Papa. 


« 


1972 plea agreement negotiated between Assistant U.5. Attorney James Druker 


} 
‘ 


a) It must first be pointed out that although most of the on-the- 


' record colloquies in this matter relate explicitly to Mr. Papa, everything 


that was said with regard to the plea and sentence arrangements was fully 


applicable and known to Mr. Alessi*; your deponent participated in these 


negotiations on behalf of both defendants (Mins. 1/16/75 at 32) and also 


participated in the plea and sentence proceedings of both men: 


it was, as Mr. |)ruker put it during the hearing before Judge Brieant, "a 
package deal’’ (Mins. of 1/16/75 at 35; see, also, Mins. 10/17/75 at 6 [per 


Judd, J.)); Judge Judd agreed that Mr Alessi's plea “was made in reliance 


_ on the same discussions that had been fiad with Mr. Druker" (Mins. 10/17/75 at 


6); in further clarification of this Mr. Papa's counsel stated on behalf of 


M.. Alessi: 


| PPo The extent, Wf any, that the record is unclear, it is respectfully suggeste! 


that this Court hold a testimonial hearing as did Judge Brieant, when he stated, 
"you can't determine contested facts on affidu ts" (Mins. 1/16/75 at 27). See, 
e.g., United States v. Cfotti, 469 2d 1204, 1207 (3d Cir, 1972); United States 
v. Carter, 454 Pad 426, 428 (4th Cir. 1972); United States v. Paiva, 294 F. 
Supp. 742, 743 (D.C., D.C., 1969). sah 
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"There is one fact I believe ull parties 
agree on, which seems, possibly through 
inadvertence, not to have clearly come 
through in the briefing of the issues, and I'll 
refer to this, your Honor: It's the parties’ 
understanding that all persons who took 
dispositions in connection with 72 CR 473, 
which was the indictment that Mr. Papa 
pled to, including Mr. Alessi, who, of 
course, pled to a superseding information, 
received the full benefit of Mr. Druker's 
proposition with respect to possible future 
prosecutions--just the same way that Mr. 
Papa did. 


In short, Judge, Mr. Alessi's plea to 
the superseding information was in satisfac - 
tion of 72 CR 473, and we submit for the 
purpose of these motions, your Honor, that 
was identical to a plea to that indictment." 

(Mins. 10/17/75 at IA - 2A) 


b) Not only is it clear that the "Papa" plea negotiations were intended 


; to cover Alessi, it is clear that the argeement was intended to bar precisely 


the kind of tax prosecution attempted her:; vruker testified that he considered 


; that his promise not to prosecute Papa on "any other piece of this conspiracy" 


; required him to inform Papa of a pending tax investigation; Papa was, of 


; course, permitted to plead to a hastily-drawn ard then un-numbered infurmation, 
demonstrating that the plea was a mere formality for closing the i.. estigation 
j out (Mins. of 9/5/72 at 36-40); the identity of the tax case and the narcotics 


conspiracy was made crystal clear by Mr. Druker when he advised the Court: 
"Your Honor, of course, the tax 

evasion is related to the other case 

insofar as the income and 1 would 

agree with counsel that as far as 

sentence is imposed, it should be 

concurrent." (Mins. 9/5/72 at 48) 

(emphasis added), 


are. i 


Although, it is not know, to deponent when the investigation of Alessi arose 
that led to the present indictment, there can be no question that the facts i 
which underlay the alleged evasion were known to all of the parties during 
the plea negotiations; Alessi had been charged in Count 5 of 72 Cr. 473 with 


managing a continuing criminal enterprise and obtaining ‘substantial income" 


| ‘herefrom during the years 19€7-1971 (21 U.S.C. §848 (b)(2)[B)); it was a 


' 

' 

{ 

| matter of government record that be had not filed any income tax returns 
| 

during that period which, per se, raised a suspicion of income tax evasion; 
‘ 


Assistant United States Atte, ney Thomas Puccio, who is in charge of this 
case, has specificat!y advised your deponent that the same witnesses who would 
have testified at the narcotics conspiracy wiil testify at this tax trial, and the | 
period at issuc here is the same period as the narcotics conspiracy. 

{ 9. In sum, it is clear that the plea negotiations with Papa also 

| involved and «-e intended to cover Alessi, and that the agreement not tu 


| prosecute for any portion of the conspiracy included any tax matters. 


WHEREFORE, it is respectfully requested that an order be entered 


dismissing indictment 72 Cr. 295. 

— 

Respectfully-gubmitted -. 
2 SE Se. 


| Sworn to before me this 


30th day of Iecember, 1975. 


ts | 


Notary Public ue 


beg 8 “> ' 

‘ar wwew sere’ j | 

9xo8 | : 
' er | 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
AFFIDAVIT IN OPPOSITION 
- against ~- 
75 CR 295 
VIRGIL ALESSI, ; 


Defendant. 


STATE OF NEW YORK 


COUNTY OF KINGS 


) 
) SS: 
) 


JAMES O. DRUKER, being duly sworn, deposes and says that 
he is an Assistant United States Attorney for the Eastern District 
of New York, duly appointed according to law and acting as such. 
This affidavit is submitted in opposition to the motion of the 
defendant VIRGIL ALESSI for an order dismissing the above-captioned 
indictment. Your deponent has read the affidavit of Gino £. Gallin 
ldated December 30, 1975 and submitted in support of this motion as 
well as the accompanying exhibits. 

With respect to the discussions and negotiations between 
your deponent and Messrs. Musoff, Gallina and Rosenberg on behalf 
of the defendant VIRGIL ALESSI, your deponent recalls the following 
facts: 

In the spring of 1972, following the return in this 
Dis trict of indictment 72 CR 473 charging the defendant ALESSI, 
co-defendant Vincent Papa and others with conspiracy to violate 
Tit'!e 21, United States Code, Section 173, serious discussions 
were undertaken between the Government and counsel for the defendant 
Papa with respect to a possible disposition cf the outstanding 
charges. Eventually, the defendant Papa expressed a willingness 
to plead guilty and face certain incarceration in return for the 
Government's agreement to dismiss the indictment with respect to 
certain defendants and to accept pleas to a count of the indictment 
in return for leniency with respect to the balance of the defendants). 
A tentative accord was reached whereby Papa was to plead guilty to 
one count of the indictment charging him with having participated 


in a conspiracy to import and sell heroin in violation of Title 21, 
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United States Code, Section 173. 

Subsequently, however, the Government's case was substan- 
tially weakened by the escape of its principal witness, one Stanton 
Garland. This incident triggered renewed plea negotiations between 
your deponent and counsel for co-defendant Papa. Counsel for Fepa 
immediately took the position that in view of Garland's disappearance 
Papa no longer feared a conviction on the narcotics conspiracy case. 
Instead, counsel for Papa stated that he believed his client faced 
a more serious and immediate threat from a onycing income tax 
investigation of which he was the subject taxpayer. Most importantl 
counsel for the defendant Papa insisted that there could be no 
overall disposition of the narcotics conspiracy case unless Papa 

ere also permitted to plead to both the narcotics conspiracy as 
well as a one-count Information charging him with tax evasion. 
Characterizing the disposition of the income tax charges as a “mere 
formality for closing the investigation", ignores the simple fact 
that the disposition of the tax case was, by the defendant Papa's 
terms, an essential ingredient to the overall disposition. {See 
Waffidavit of Gino E. Gallina, page 5). 

As to the defendant VIRGIL ALESSI, he was promised only 
that his plea of guilty in the narcotics case protected him only 
against subsequent prosecution on that particular “conspiracy”. 
ALESSI neither sought nor received any representations as to any 

ipotential criminal liability other than the charged narcotics vi2dla- 


tion. It should be noted that the defendant ALESSI was represented 


~*~ 
by the same counsel who successfully negotiated the above-described 


disposition on behalf of che co-defendant Vincent Papa. 


WHEREFORE, your ¢=sponent respectfully prays that the motio 


of the defendant VIRGIL ALESSI be respect fully denied. 


stant U.S. Attorney 
Sworn to before me this 


/¥ day of January 1976 


: OLGA S$. \“GRGAN 
Notary Publ. 7) “e of Mew York 
-4% £92 
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Gino E. Gallina, Esq. 

30 Broad Street 

New York, New York 10004 
af Ane? _ : 


| UNITED STATES DISTRICT-COURT 
= DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA 75 CR. 295 

| ~ against - DEFENDANT'S AFFIDAVIT IN | 
| RESPONSE TO GOVERNMENT'S 
; VIRGIL ALESSI, AFFIDAVIT IN OPPOSITION TO 


MOTION TO DISMISS 
Lefendant. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) i 
GINO E. GALLINA, being duly sworn, deposes and Says: 
1. I am the attorney of record for the defendant VIRGIL ALESSI, and 
make this affidavit in response to the Government's Affidavit in Opposition. 
2. On Page 2 of the Affidavit in Opposition it was stated that upon 
the disappearance of the Government's principal witness against Papa, counsel 
for Papa raised the issue of Papa's liability on an ongoing tax investigation. | 
The thrust of this statement gives an erroneous impression tnat it was Papa's 
counsel who raised the issue of tax liability because of the disappearance of 
; the Government witness. In point of fact, the issue of tax liability became the 
| subject of negotiations between the prosecutor and defense counsel, as it was 
; 80 obvisusly in ‘his case as in all narcotics cases closely intertwined with the | 
| possible consequences of this type of conduct. In fact, it was the prosecutor 
j who volunteered the information that there was a formal IRS investigation 
proceeding against Papa when the issue of liability was discussed, and it was 
} only because the tax investigation had advanced so far in the IRS echelon 
that it was felt necessary to formally dispose of it witha tax information 
} which was not the position that Mr. Alessi was in. 


t 
| 3. Defendant's position remains that because of the nature of the 


; crime with which he was charged, and its relationship to tax liabil ity his 


1 ailesed close connection with Papa, and the ciose working relationship of the 


| 
| 
| 
| 
| 
| 
: 
| 
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:I.R.S. and the various prosecuting agencies, the plea was intended to and did, 


‘ €ncompass the charges in the pending indictment. 


the indictment dismissed. BT oe 


Sworn to before me this 


WHEREFORE it is requested that the motion be granted and 


i 


=, 
a te 
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GINO EB. /GALUJNA 
0 road Gtreet/ 
w York, York 1000 


12-944-15590 


s 
“~ 


192 aay of January, 1976 
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UALTED STATES NISTRICT COURT 


EASTER DISTRICT OF WEW YORK 
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UNITED STATES OF AMERICA, 
Plaintif£, 


— against - es. (72 cr 473) 
‘ 72 CR 1133 
WILLIAM HUFF, GLENARD SPEARMAN, 
VIRGIL ALESSI, ANTHONY PASSERO; ° 
HENRY UVINO, SALLY PALOLLIA, 
JOSEPH CESARIO, FRANK DIAMATTO, 
ROCCO EVANGELISTA, DANNY PANIERI, * 
and JOHN DOE, 


TIME Riba sseneeereeere 


PH.. eoeeee*® egevee® 


Defendants. 


United States Courthouse 
Westbusy, New York. 

. -g ’ 
October 2, 197: 
10:%uU A.M. 


HON: ANTHONY J. DRAVIA, 


( PLEA AND SEITENCE OF VIRGIL ALESSI ) 


L heroby cortify thet the farnening is 

& truce and accuretsa ee pt cin ay 

Btcnocraphic notes in tris procecling. 
ILENE GINSEERGY , 


ACTING oR RE; CO oT paataalay a 


bs sseg* Official Couct nie 
.. lL. S-. District Court 
ce hSis 


pce Nel. 


APPEARANCES: 


a e 


ROBERT A. MORSE, U.S. ATTORNEY 


BY: JAMES DRUKER, AUSA 


LENEFSKY, GAIGENA, MOSS & HOFFMAN,ESQS. 
Attorneys for defendant | 
’ 30 Broad Street, N.Y., N.Y. 10004 
‘ BY: GINO GALLINA, ESQ. a fe 


eo ee 
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THE CLERK: Criminal cause for trial, U.S.A 


Vv. William Huff, et. al. | 

— COURT: This has to be docketed, as you 
know, with a new docket number. 

All right. Mr. ieunae, it is wens curn. 

MR. DRUKER: Sue Mesa, I believe we have 
an offer of a Aisposition foam the Ph areas 
Virgil Alessi as to a superceding information 
ith we hove Just handed up to ait tei, Pe 

MR. GALLINA: Your Honor -- 

_ COURT: Just a minute. 

(pe use) | 

THE COURT: ens bs 

MR. GAL.INA: Your Honor, the dnteetind, 
after consulting with me offers to withdraw his 
previcusly entered siti of not guilty -- hae 

THE COURT: There isn't a plea on iis dee 
There is a case pending, (72 CR 473 and them 's a 
number of other cases but it is my understanding, 
Mr. Druker, that ‘ie are handing up a superceding 
information. 

MR. DRUKER: That is correct, your Honor. 


MR. GALLINA: The defendant is going to 


waive indictment. 


$% 
THE COURT: I will come to that in just 
a seinen: } : : 7 
Mr. Alessi, Pt On OE copy of this 
superceding information? 


DEFENDANT ALESSI: Yes. 


THE COURT: You have seen it? 


CBRE. Glen ET os Tolono oat? 


Duiada?? 


DEFENDANT ALESSI: Yes. 


THE COURT: You understand what it means? 


+ Monte at 


DEFENDANT ALESSI: Yes. 


TR Ps: 


THE COURT: You understand that a super- 


9-0 megpe 


ears 


ceding information takes the place of an indict+ 


Me 


ETRE 


meat and an indictment is a charge handed down 


— 
- 


by a Grand Jury after delaberation? . . 


ee 
ARN OT Ra 


' DEFENDANT ALESSI: Yes. 
. : | 


THE COURT: Do you undexstand that a super- 


¢ 


a 


<2 me eee 


ceding information be a charge made against you 
by the United States Attorney? 
3 DEFENDANT ALESSI: > 
THE COURT: And do you understand that if 
you sign a waiver of indictment you waive the right 
to have your matter presented to a Grand Jury and | 
agree to be proceeded against by way of superceding 


information, by way of the United States Attorney? 


DEFENDANT ALESS:i: . Yes sir. 
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TIE COURT: You know, the Grand Jury may 
or ae nek indict. ; ee ; | 

DEFENDANT ALESSI: Yes a I know that. 

THE COURT: You are willing to waive that 
and be accused by the United states akveenny with 

' 

a supexceding information? 


DEFENDANT ALESSI: Yes. 


Ved Age Se hee! 


{HE COURT: And it is your desire to sign | 


a wiiver of indictment in this case? 


a AE Fel eee 


DEFENDANT ALESSI: Yes sir. - 
THE COURT: Sign it.” 


You wit~7ss it, counsel. 


MR. GALLINA: Yes six. | a. fo 


this zero to fifteen? 


THE COURT: Is 


j.R. DRUKER- Yes. 
THE COURT: Plus a minimum of three years. 
special parole. 

“Does he know that? 
MR. DRUKER: Three years special parole. 
WINE COURT: Does he know that? 

MP. GALLINA: Yes, we CREED it. ; 
THE CLERK: The waiver has been signed and 


witnessed, your lionor. 


THE COURT: mr. Alessi, this is your signature, 


lo. 


Hines 


_ ° 
ee ee en 


a 
and Mr. Gallina, this 1s your signature? 
DEFENDANT ALESSI: Yes. 
MR. GALLINA: Yes. 
TiiZ COURT: ' Received. 
Now, Mr. Alessi, how do you plead on this: 
superceding information? ' 
"DEFENDANT ALESSI: Guilty, your Honor. 
 pHE COURT: Guilty. : j | 
" WEFENDANT ALESSI: Yes. 
THE COURT: How old are you? 
"DEFENDANT ALESSI: Forty. 
HE COURT: Are you married? 
DEFENDANT ALESSI: Yess! ee 
THE COURT: Do vou have’ any ikees 


4 + 


‘ 
4 
: 
i 
i 
¥ 
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DEFENDANT ALESSIy Yes sir.’ 


THE COURT: How far did you go in school? 


eR? 


DEFENDANT ALESSI: Two yesrs of high school, 
your Honor. 


THE COURT: Have you been in a-hospital for 


Qu-arce sete a. oe 


any reason in the last couple of years? 
DEFENDANT ALESSI: Last week. .» 
THE COURT: For what? 


DEFENDANT ALESSI: Back injury. 


OP Ne a ME Be 


THE COURT: When did you receive it? 


(meets ee 


15 years. 

WHE COURT: Were you ever in a mental 
institution? 

DEFENDANT ALESSI: No sir. 


THE COURT: T re is no language barrier -- 


DEFENDANT ALESSI: No sir. 
iy CUURT: There is nothing jin here you 


- don't understond and you understand me; is that 


55 Sk LEST 


e+ meeersee « 
(te Ae eee 


right? | — ya 


DEFENDANT ALESSI: Yes sir. 


THE COURT: Before consideri.ug your plea or 


se - 
ee 


the charge.” 
og “% 4 Y1 


% 


— 
ott 4 ow 


‘ 


accepting it you must be informed of 


Then, I will ask you questions. e r 


. 


i 
Count 1 charges that: On or about between 


.° 
the first day of April, 1969, and he 18th day of 


September, 1971, both dates being approximate and 
inclusive, within the Eastern District of New York, 

the defendant Virgil Alussi, Ike Williams, Edgar 

Leonard, Sally Ann Paiollia, aeeeshe Cesaric, 

Siiianaie’ bine Gardner, Henry Uvino, Anthony Loria, Sre, 

Williom Huff, Anthony Loria, Jr., Ralph Loria and 

others wilfully, unlawfully and knowingly did 


combine, conspire, confederate and agree together 


~- a 
Prete @ 


f 
i? 
or 
‘ 
{ 


- 
© «pn See wpeeere* 


oo ene een + ae men nree ene = ny 
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with each other to violate Sections 841 (a) (1) 

841 (b) (1) (a) oe Title i TN ie States Code. 
1. Tt was part of said conspiracy that on 

after May 11972 -- are you bringing this into 

new statute, Mr. Druker? 

MR. DRUKER: Yes, your Honor. 

THE COURT: It was a part of said conspirecy 
that on and after May ‘3 1971, che seta defendants 
knowingly and intentionally would distri>ute and 
possess with intent to distribute and dispense a 
schedule I narcotic drug controlled substance, the 
exact amount thereof being to the Grand Jury unknown, 


‘ 


in violation of Sections 8:1(a)(1) and 841 (by (1) (a) 


of Title 21, United States code. 


The overt acts charges that: 

In pursuanc. of said idatinan and to affect 
the objects thereof, the following siadind acts were 
committed.in the Eastern District of New York and 
elsewhere: 

1. On or about the first day of June, 1971, 
in the Eastern District of New York, Stanton Garland 
and the defendant Virgil Alessi -- that's you -- had 


a conversation. 


2. On or about the first day of August, 1971, 


“P 6S ae @~ -e 8 ewes +0 one 


ee 
‘ 


‘a: 28 7 
in the Eastern District of New York, Stanton Gaxland 
met with and had a chiens atien with the defendant 
Virgil Alessi -~ and that's you. 

3. On nie: ahah the 8th day of Sept~mber 
1971, in the Eastern District of New York, Stanton 
Garland and the defendant Virgil Alessi met and 
had a conversation. | \ 

4. On July 8, 1971, the defendant Virgil 
Alessi possessed and delivered to heb nieen Siakt, 

Sr., approximately 35 ounces of heroin in the 
Eastern District of New York. 

“* On or about and between May 1 -~ May 3l, 
shea the defendant Henry. Uviro paxchased spoboxt- 
bake 8 ounces of heroin’ from Anvaony Loria, Sr. 

6. On or about and between May 1, 1971, and 
May-31, 1971 the dntantent dency Uvino purchased 
approximately 2 ounces of heroin from Anthony Loria, 
Sr. | 

7. On or about January 15, 1969, the defendant 
Jacqueline Gardner received approxi ately 1/4 to 1/2 
i seabene of heroin from Angelo Joseph Paradiso, in 
New York, New York. 3 


8. On or about September i5, 1970, the defen- 


dant Edyar Leonaxd received approximately 1 kilogram 


y + 
of axe from Angelo vmoee Parndi.so, in Bronx, 
. New Yoxk. 

9. On or about eeneacy l, 1970, the detent: 
dant Sally Paiollia, in the Bronx, New York received 
approximately 1/8 kilograms of heroin fxom pee 
Joseph Paradiso, 

Now, Mr. Meaat. you ,jhcard me rx ane this 
superceding information and the count? 3 

DEFENDANT ALESSI: Yes. 

THE COURT: I am going to ask you, is it 
true, what is here in (count..1; that ; between those 
d:tes, 1969 to 1971 you, with all those others 


named, that you heard me call out, “wilt ‘ully, knowingly 


-and unlawfully did combine, conspixe pnd teaiinaieiiets. 


a 


together to violate those Sections of Law? — eae 


DEFENDANT ALESSI: Yes, your shina. 

THE COURT: You mot with them? 

DEFENDANT ALESSI: With the pinta that I 
said I met with, like it says on there, yes, your 


Honor. 

THE COURT: But in diiseons a ae also says et 
Do you know ‘Ike Williams? 

DEFENDANT ALESSI: No. 


THE COURT: Do you know Edgar Leonard? 


— 


A” 32 
DEFF LANT ALESSI: No. 


“*, 
toe 


THE COURT: Do vou know Joseph Cesario? 
DEFENDANT ALESSI: No. | im 
THE COURT: Do you know Anthony taieta: Sr.? 
DEFENDANT ALESSI: Yes. | ir 

THE court: Do you know Huff? 


‘ 


LEFENDANT ALESSI: No. 


THE COURT: How about Loria Jr.and Ralph Loria? 


d i 
DEFENDANT ALESSI: I met them. 


THE COURT: You don't know-the others? 


- * 


DEFENDANT ALESSI: No. 


THE COURT: You didn't know about their doing 
‘ + . 


\ 


eesctatih acts? 
‘ a DEFENDANT ALESSI: Y knew there was other 
people but I don't know ‘their hanes. i 
“HE COURT: But soi knee thexe were others 
involved and you were part of it? 
DEFLNDANT ALESSI: Yes. 
* £HE COURT: “And you confederated and conspired 
with them through Loria? 
.DEPENDANT ALESSI: Yes. . 
THE COURT: So, you were pxrt of the conspiracy 


to violate the narcotics laws? 


DI 'ENDANT ALMSSI: Yes six. 


He: BF 


THE COURT: You knew what you were doing? 

DEPENDANT ALESSI: Yes. | 

THE COURT: Let's ico down erg genera Pease 

You told me that you didn't know Stanton 
Garland Ar 

DEFENDANT ALESSI: [I dian’ t say that. 

THE COURT: You're Hiatt. radan't mention 
iin enetion. ven 7 | 

You do know him and we chat with him in 
June of 1971 and again in August, 1971? 


~ DEFENDANT ALESSI: Yes. 


THE COURT: In the Eastern District of New. 


York? if ee Hs ; : Ne : ey a 
wes: pert one bo mel, wee \ 
‘ DEFENDANT ALESSI: Yes. 
THE COURT: In Brooklyn or Queens? 
DEFENDANT ALESSI: Yes sir. | 
THE COURT: You had a conversation with him? 
DEPENDANT ALESSI: Yes. 
THE COURT: In these conversations ou were 
not passing the time of day, were you? 
DEPENDANT ALESSI: No. 
THE COURT: You were making a date for the 


illicit transfer of drugs; right? 


DEFENDANT ALRSSI: Right. 


1 Q 34. 
2 ‘TIE COURT: ie Sestuicis 3,-1971, you 
3 j vs Stanton Garland? — 
iH Mee : 
4 | PENDANT ALESSI: Yes, youx Honor. | 
5 THE COURT: And then on July 8 of 1971 
6 you had and. deliverea to Anthony Loria, Sr., 
7 | approximately 35 ‘ounces of heroin? | 
8 ‘DEFENDANT ALESSI: Yes. | 2: 
9 ba THE cCouRT: Do you use drugs yoursei#? 
10 ot. DEFENDANT ALDSST: No sir. _ . 
11 - TUE COURT: Now, in your talks with Loria a 
12 ae did you know that he gave ‘uvino oy 50’ 4 Uvino drugs? 
13 | 7 DEFENDANT ALESST: No. ere | 
4 4 , THE COURT: But you knew Loria was selling 
15 : Siiaet ae ; 
16 | DEFENDANT ALESSI: Yes. 
| 
17 ; THE COURT: And the sane thing about Jacqueline 
wl! Gardner? : . ’ | 
19 | DEPENDANT ALLZSSI: Yes. 
29 THE COURT: Did you know Paradiso? 
21 DEPERDAN2 ALESSI: I met him. | 
22 | 3 TEE COURT: He was part of this? : 
23 DEFENUANT ALESSI: Yes, your hiihcne-, 
_ 24 THE COURT: Did you know that he sold Jacqueline 


25 Gardner -- ; 


a ss 

DEFENDANT ALESSI: No sir -- 

THE COURT: (continuing) eine hae 

DEFENDANT ALESSI: No ~ ° 

THE COURT: But you knew he was dealing 
with heroin; ‘ right? 

THE DEFENDANT: Yes six. e 

THE COURT: And do you know that on September 
15, 1970, this fellow, Paradiso, sold heroin tu Edgar 
Leonard? J 


DEFENDANT ALESSI: I don't know it. 
: THE COURT: But you knew Paradiso was dealing 
in heroin, did you not?) I ask you that again. 


DEFENDANT ALESSI: Yeo oe)... . rae ws 


THE COURT: And the defendant, Sally Paiollia, 


received heroin in the Bronx from Paradiso -- you 
didn't know the actual date but you knew he was 
dealing in it? 

OTPENDANT ALESSI: Yes sir. 

THE COURT: There is no question in your mind 
about your involvement in thi.sconspiracy to violate 
those laws dealing with heroin; right? 

DEFENDANT? ALESSI: Yes sir. 


TRE COURT: And you understand what this says? 


DEFENDANT ALESSI: Yes six. 


7 
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2 YHE COURT: This is wn information. 
3 DETENDINT ALESSI: Yes six.) | 
4 ' HE COURT: And you are willing to waive, 
5 : as you told me, and you did sign a waiver of | 
6h, hadtctual aus are willing to be procecded against 7 
7 by way of this supeiceding information? : 
8 ae | - DEFENDANT ALESSIY Yes sir. 
9 er ' ‘HE COURT: Did you talk it over with your i 
10 7 Seuseny es Gallina? .« Steet | it 
i DEFENDANT ALESSI: Yes. ~~ coe 
12 G ee THE COURT: He told you what i are in for 
13 if you plead guilty, didn't he? : 
“4 |. DEPENDANT ALESSI: Yes pie Near eegtt ue a | 
1S > > 2a_ COURT: And ong ee to loa about gb 
“16 case and after discussin§ it, he advised you to 
7 | plead guilty hee? | 
8 | DEFENDANT ALESSI: Yon. 
' 9 | THE COURT: And you sw pakhudted with his 
29 | advice? 
21 DEFENDANT ALESSI: Yes sir. : 
22 SHE Court: After talking to him you figure, 
if 43 you haven't much of a chance in a trial; is that 
; 24 right? | 
2 | DEFENDANT ALESSI: Yes sir. 
‘ . 


’ 
ry . 
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THE COURT: So, you know what you are 
doing and you aro satisfied with his advice? 


DEFENDANT ALESSI: Yes. 

THE court: Is he your retained attorney, 
not Court appointed? 

DEFENDANT ALESSI: Yes, he is retained. 

THE COURT: Do you understand that if you 
go to tria. and do not. waive indictment you have 


the right to a speedy and public trial by an 


impartial jury? 
DEFENDANT ALESSI: Yes. 


| TRE COURT: And that you would have the 
right, if you went to trial,to compulsory process 

; aa, ; 
to obtain witne..ses in your behalf and be’ confronted 
* i 


by witnesses against you? 


DEFENDANT ALESSI: I have heard it, yes sir. 


THE COURT: Do you further understand that 
i.£ you, plead guilty to the superceding information 
the Couct has the power to and may impose a prison 
sentence of up to 15 years? 

DEVEMDAN'T ALMSSI: Yes six. 

THE COURT: What is the fine on this -- 
twenty-five thousand dollars? 


MR. DRUKER: I think it is twenty-five 


ey: 


thousand dollars. 


“18 COURT: And do you understand that you 
£ 


are subject to a fine of up to twenty-five thous 
and dollars? ! he = i 
DEFENDANT ALESSI: Yes sir. 
THE COURT: Or both? 
DEFENDANT ALESSI: Yes sir. 
PE COURT: You know that? 
DEFENDANT ALESSI: Yes sir. 
THE COURT: And if there is a prison sentence 
imposed here the Court must add on to whatever the 
sentence may be a special period of parole.for a 
minimum of three years? Do you understand that? 
| DEFENDANT ALESSI: Yes sir. | 
THE COURT: After heaxing your rights you 
still desire to teal guilty? | 
DEFENDAN ALESSI: Yes six. Ws 
e102 COURT: Has anyone made any promises of 
any kind or inducements of any kind to you for your 
‘plea of guilty? 
DEFENDANT ALESSI: No sir. 
THE COURT: This plea vf guilty is being made 


by you voluntarily? 


DEFENDANT ALESSI: Yes wir. 
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“THE COURT: Aid you are pleading guilty 
_ because you in fact did conmit cach and every 
act as charged in this supercediny information 
to which you are pleading guilty? 
| DEFENDANT ALESSI: Yes. 
THE COURT: Is there anything that you 


‘ ik 
misunderstood or would Jike me to repeat? 


_ DEFENDANT ALESSI: 


No sir. I understood 


. 


everything. 


THE COURT: You made a lot of admissions 


aA 


‘ 


DEFENDANT ALESSI: I know, sir. ; 


s 


THE COURT: it appears that has been the 
‘usual eo erscation between you and your ey Seen 
.&6 there anything that may cause you to . 
think that I wieute not accept the plea of guilty 
Zrom your defendant? | 
MR. CALLINA: Absolutely not. 
SHE COURT: Doyou represent to’ this Court 
that I should accept this plea of guilty from your 
client? ; 
MR. GALLINA: Yes sir. 


MR. DRUKER: I know of no reason not to 


1 ee ee AO mee ee ee} +e ry ~e er RR RR Ee 
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accept the plea, your licnor. 

THE COURT: On the basis of the colloquy 
sp tallae ales Court and the defendant and upon the 
representations of counse] for both sides the 


i 
Court believes there is a reasonable basis of 


fact to accept this plea and accepts the plea of 


guilty to the superceding information which is a 
one count information. : 
Bail. 
Me. Druker ~~ pail? 
MR. DRUKER: I would ask that the same 
pail be continued. 
MR. GALLINA: Your Honor -~ 
THE court: He is on bail in 473. 
MR. GhLLINA: Correct. 
~ would ask that in view of the convexsations 


I have had v .th Mr. Druker that the ordinary proce- 


Cures be waived and the defendant he allowed to 
waive his probation repo-t and be sentenced today. 

{HE COURT: You want that? 

“MR. DRUKER: Yes. 

THE.COURT: You had better sit down and 
talk to him a whiie. 


(Recess taken) 


4 
(After Recess) 
THE COURT: What do you have, Mr. Druker? 
nm 8+ 
MR. DRUKER: ‘the Alessi sentencing at this 
THE COURT: Mr, Gallina, you indicated 
earlier that the defendant Wished to waive a 
pre-sentence report and wished to be sentenced 
immediately; is that correct? 
A MR, GALLINA: Correct, : 
THE court: Have you told Mr. Sneak what 
. that means? : . wert 


te 


"MR. GALLINA: Yes, 


x? 
- 


THE COURT: @ understands that he is. f 


permitted to have this matter adjournca until I 


* 


receive the report? ‘ 


MR. GALLINA: I explained it to him. 
ee 
! 


- DEFENDANT ALESSI: I understand, yes sir, 
THE COURT: You understand that and you — 
are willing to waive the pre-sentence report and 
be sentenced now? 
. DEPENDANT ALESSI: Yes, 
THE COURT: Okay, Mr. Alessi. 
First of all, Mr. Gallin., would you make 


that in the form of a motion? 


MR. GALLINA: 

“I would inove at this time that sin acoaiialitinds 
report ordinarily issued in cases such as these ha 
foxegone andthat aie Honor sentence the defendant 
today. 

THE COURT: Any objection? 

MR. DRUKER: No objection, your Honor. 

"HE COURT: Motion granted. 

You are Virgil Alessi, the defendant named 
in this superceding information? 


DEFENDANT ALESSI: I am, your Honor. ~ 


Ti COURT: Mr. Gallina, standing to your 


Left, is your retained attorney? oe tf 
‘ DEFENDANT ALESSI: ‘Yes, your Honor. 
‘ ; ; i 

TUE COURT: . Do yOu want him to appear for | 
you at this sentencing? | 

DEFENDANT ALESSI: Yes, your Honor. 

TiTE COURT: Is there any reason why judgment 
should not now be pronounced against Virgil Alessi? 

MR. GALLINA: No, your Honor.. 

DEFENDANT ALESSI: Wo, your Honor. 

THE COURT: Do you have any comments to make 


with xespect to the terms or conditions of sentence? 


MR. GALLINA: I do not. I believe that your 


Rg 


Honor is sufficiently familiar With the indictment 
and I do believe -- 

THE COURT: Mr. Gallina, my cntndin of this 
case amounts to what I heard in this morning's 
colloquies and colloquies from other defendants 
T cannot impune to your client. 

MR. GALINA: May tT approach the bench? > 

THE COURT: No sir. On the record=-unless 
you want » come up here ‘:nd say rn bar on 
the record. 

if it is just that you don't want the rest 
of the cou troom to hear shat you have to say, ~ 
that's ali xight. As long as. it is on the fecord 
-I don't care. . fhe 


= 
| 
Wn Fe 
(Side bar discussion) 


MR. GALLINA: I understand there is. 


piece of information he wishes to Atsclose 
Court. I don't think it should even be in 
sealcd record, let alone this record, 
MR. DRUKER: Your lionor --. 
THE Court: First of all, I'm going to ask 
with respect to this man's previous record -~ 
MR. GALLINA: I don't hbhteus he has one. 


THE COURT: I'm going to ask. 


eo coe: 


BR. DRUKER: I think he had a ten day 


gambling sentence about 15 years ago. 

THE COURT: Mr. Gallina, is there anything 
else you wish to say? 

‘MR. GALLINA: No, your Honor. 


(Conclusion of side bar discussion) 


7 e 
(Following held in open court) 


e-* 


THE COURT: Mr, Gallina, is there anything 
else you wish to say? ait | 

MK. GALLINA: Wo, 

THE COURT: Mr. Alessi, you are the defendant, 
Virgil Alessi. 

DEFENDANT ALESSI: Yes sir. 

HE COURT: I am asking the same question I 
asked before -- is there’ any reason for judgment not 
to be pronounced upon you at this time? 

DEFFADANT ALESSI: No. ae 

THE COURT: Dec you have anything sea other 
than what your lawyer said which you heard -- he 
just told the Court that 1 know about the case ~~ 

DEFENDANT ALESSI: Right, your Honor. 

THE COURT: Is there anything you wish to 


say at this time? 


ee an ee eee 


DEFENDANT ALESSI: No. 


- - 
‘ : St ee 
: . . e- >» 


A745): 24 
THE COURT: Mr. Druker, let me hear from 


| : 
MR. DRUKER: Your Honor, I do -~ in all 


| candor and ohis isn't easy -- originally, .this 
| 6 | Wasn't the World's strongest case, Basically, 
a it was a conspiracy. ‘the defendants were aware 
| 8 ff. from the heginning what the case was about. 
9 a, “The most prominent jovernnent witness 
, 10 secnped one . 
; n THE COURT: Any chance of finding him? | : “i 
12 ".+* MR, DRUKER: Just about nil. | 
13 ‘ _ courr: Becnuse if sox will adjourn 
14 thts. | x ., 
‘ 15 : MR. D RUKER: ns be out of custody since June, 
“se” We came close to getting him end then lost him. We 
E: are unable to locate him through his attorney. 
; ° ‘ 
18 Now, as to Mr. Alessi, to MC, the case is 
| i9 a weak one. We discussed it with the Bureau of 
‘es 20 Narcotics and Dangerxous Drugs und that is the 
2) Government‘: opinion. 
® t +e : . However, if the Court will so impose a is 
= ' 23 sentence whereby if he does deal again in narcotics ‘ 
r we would have a hook on hjm -~ if he does, we could 
25 wie ted then. 
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He is willing to plead guilty and to give 
_Uup the possibility, the good possibility that at 
a trial he -- : 7 7 

THE COURT: Provided I accept the recommenda- 
tion. If I don't accept yov~ recommendation, then 
What? He'll be looking for an ont on his plea. 

MR. DRUKER: I can't speak for him. | 

THE cou" $ It is apparent becouse apparently 
‘etal vere discussions in that deusam: There is 


no sense denying it. It is as opea and shut as 


could he. nan 


WR. DRUKER: I won't deny it. 


THE COURT: Don't you come here again ona 
case like this again. ‘££ you can win it, win it. 


“If you cannot win it you should lose it. If you 


cannot win it they are entitled tc %e not quilt 
g 
! 


but I am not taking any more such réconmendations. 
If they don't win it they have to take 
their chances on sentence and I don't mina telling 
you that I would give him 15 years without batting 
an eye. | . 
MR. DRUKER: Do you want me to make 
recommendation? 


“IE COURT: You are casing yourself 


that posi.tion,. 

You are going to take thcblaine. 

HMR. DRUKER: Your Honor, Fon aut to 
be realistic. © ah ' 

¥s think that a suspended sentence and 
probation for three years and TI can assure your 
Honor -~- | 

THE COURT: If he comes back before me ie 
would come back as a second Gttindes. Does he ' 
know ak chee term would be? 

MR. GALLINA: Each -sentence is doubled. 
He iaeinbeuuahe that. | 


_ You are asking that I give him an s/s. 


. 


MR. DRUKER: That's what I om asking for, 


THE COURT: _Go ahead, Mx. Diruker. 


your Honor. In ike sastiontin case, ae lenient 
as it may scem, it satisfies the ends of justice, 
jin my opinion. z 

THE COURT: Well, give more food 
for thought, so to speak with all the newspapers 
bandying articles about cuminditiiltin the leniency 
of certain judges. 

f am hoping they don't consider me one of 


them after this and I want you to take the blame 


oy Wo 88 | 
for it. But in the future, beware. 

On your plea o£ guilty to the indictment, 
rather, the superceding information -- we don't | 
have a <ile number ~- which was handed up today, 

I am going to, rather than suspend sentence, I 
am going to email the execution of sentence -~ 
do you know what that means, Mr. Gallina? 

MR. GALLINA: That's a substantial difference, 
your Honor. | : 

THE court: And I will place him on probation 
for five years and if he gets in trouble —- beware. 


As I say, five years probation. = 
MR. GALLINA: Your Honor, in our discussions 

with the Government -=- and ft understand your Honor's 
. ‘ . ° 


predicament -~ 


£HE COURT: I'm not in any predicament. I'm 


as free as a bixa. 
iR, GALLINA: Well, your Honor, the Government 
has put your Honor in a position where your Honor 
has strong feelings about this kind of crime ~~ 
THE COURT: Not necessarily this kind of 
shenanigans. 


MR. GALLINA: However, pursuant to all we 


discussed it was our understanding that the 
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Government would recommend a five year suspended 
sentence with probation for three years. 


THE COURT: Keep it up. I am learning 


That .was SSR ak ee with the Government, 
Me. Gallina? Is that correct, Mr. Dxuker? 

MR. DRUKER: (nodding ieetadne bienkais 

MR. GALLINA: If your Wieioie woke etneites -— 

‘HE COURT: What is the di fforence between, 
five or fifteen on an s/s? You will belie the 15 


On an s/s. Rr hes Geena 


MR. GALLINA: Ho difference. 


a ae 
ite . PE AF 
_ THE COURT: That's good enough fox me. _ 
\ 
3 You know, I'm not going to have a gohn's 
Bargain ieee here. Either you understand me or 
you don't. I£ not, withdraw the plea and if you 
did, euibi do me a favor. ’ 
MR. GALLINA: Xf he violates “ne probation 
he comes ba : before you ~.d he weuld be liable -- 
TUE COURT: For the whole 25. 
Then again, he'd come back as a second 
offender and get 25. 


MR. GALLIWA: <£ believe that a five year 


Suspended sentence and three years probation ~~ 
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2 THE COURT: Not today. I'm not in the mood. 


The answer is no. 


The sentence here is adjourned, 


MR. GALLINA: Your Honor -~ 


6 Hl. THE COURT: I withdraw the sentence + Relea 
7 | 3 I vacate the sentence and put this off for some | 
- other time. Suit yourselves. hy A ; 
: 9 | - MR, DRUKER: May we have a moment ? re 
10 THE COURT: You can have all day. _. Z 
A a - Bre there any others here? Ga as a 
4 12 -.“.°> MR. DRUKER: Your Honor, I think Alessi will 
13 | be it for today. * ° | rs -* (Pre a 
14 | . THE COURT: I've got to cross all these 
15 iiahiindd off. wi jo N 6 CS a 
“4 MR. DRUKER: Your Honox, there may be dis- ‘ 
17 positions and with Cuciieiih to Mr. Uvino we are 
18 | waiting for papers on a Rule 20 from Newark. } 
19 TUR COURT: You handed up another one, 
20 MR. DRUKER: I think we have 6; 
21 | this includes all the remaining defendants 
22 and I was going to ask if we might not keep that 
| 23 Openaid we 


| 
24 | 
| 
| 


will close out the other case accordingiy. 


THE COURT: Yes, I want to do that. 


Who else is going to plead? 


mee | Dene a he 
MR. DRUAER: I think thero will be disposi- 
| 
tions with regard to Uvino, Paiollia. With regard 


; { ee 
to Williams, Leonard and Gardner -~ with regard to 
. 4 
Gardner, no disposition. With regard to Leonarxd, 


no dispositicn. 

Therefore, the information handed up is 
against Alessi. and Cesario. 

' (Recess taken) 

(After Recess) 

\ 

THE COURT: Let the record stand up to 
whether X= asked him before pronouncing sentence -— 
no, : want it smelled ave ho, better leave it . 


. 


and I will change it. I made certain stateménts 


é 


‘and I want them to stand. I will just have to 


. 


sound a little repetitious. 

May the enone indicate that I will vacate 
the sentence imposed -= I think IZ already sentenced 
him two different ways -- both are to be vacated 
after the discussions that we have had thus far 
and the recommendations made by Mr. Druker. 

- Wherefore, Mr. Alessi, on your plea of 
guilty to the superceding information you are 


comitted to the custody of the Attorney General 


oy his duly authorized representative who shall 


: cata cat ; ‘ P 
+ @. ‘ . 
. " 


Gesignate the place of confinement fox a term of 
five years plus three years special parole. 
The execution of that sentence is suspended 


and I place you on probation for five years. 


MR. GALLINA: Three years. 


THE COURT: Five years, three years special], 


parole. Same thing. 
, Now, which ones re you want to dismiss? 
We have several cases. 
First, 72 CR 88. 
“MR. DRUKER: | The Government moves to dismiss 
TE courr: piditenioike dicmissed. 
MR. DRUKER: And we would move sinilarly 
with regard to 72 CR 473. 
THE COURT: Dismissed as to this defendant. 
MR. DRUKER: Also, 433, your es 
SHE COURT: What numbex? 
MR. DRUKER: 433, your Honor. That was 
an indictment that was superceded by 473. : 
2N& COURT: 433 ~-- 72 cr 433. Dismissed . 
as to this defendant. 


MR. DRUKER: ‘Thank you, your lonor. 
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THE COURT: United States of America 
versus Vincent Papa, et al, 72-CR-473. 

MR. DRUKER: That's correct. 

THE COURT: There is also another case 
on the calendar with the same number. Well, that 
must be part of it. 

MR. GALLINA: That's all under 72-CR-473, 
That's a superseding indictment, 

MR. DRUKER: There is also to be a disposition 
to. an information that will follow ths narcotics 


case. 


MR, ROSENBERG: If your Honor please, on the 


72-CR-473, <efendant wishes to withdraw his plea of 


mot guilty heretofore entered and wishes toplecd 
guilty to count one to cover the entire indictment, 
And also under the information, your Honor, 

MR. GALLINA: And also under the information 
which the defendant waives indictment. 

THE COURT: ‘That's a new one, 

MR. GALLINA: I believe the information 
number is -- 

THE COURT: It doesn't have a number yet. 


If it's just being handed up, it doesn't have a 


number, Is he also pleadng co the information? 


06 


MR, GALLINA: That*s correct, your Honor, 
under count four to cover all counts of the indict- 
ment. 

THE COURT: This is not a supersedircg in- 
formation, is it? 

MR, DRUKER: Wo, it isn't. 

THE COURT: Well, let's take the 473 first. 
Is Mr. Papa here? 

MR. ROSENBERG: Yes, your Honor, 

THE COURT: Are you Mr, Papa, Vin-ent Papa? 

DEFENDANT PAPA: Yes, sir. 

MR. GALLINA: Your Honor, may I make it 
known to the Court, we have in view of the fact it's 
a lengthy indictment, we have read the indictment to 
the defendant. We have gone over the facts. 

‘THE COURT: Before you come to that, I want 
to puli out the indictment first. He is  sading 
guilty to count one. It's a three page count one. 

MR, GALLINA: That's correct, your Honor. 

THE COURT; Are you trying to obviate the 
necessity of reading it, which is my requirement 
under the plea? 


I em not certain, 


THE COURT: And the overt acts; we can go to 
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5 ‘ 
2 the ones where b is Specifically named, if he is. | 
3 MR.GALLINA: Just count one and four, your 
4 Honor, 
. MR, DRUKER: One and five. I think it 
6 would have to be count one. 
7 THE COURT: In the overt acts? 
8 MR. GALLINA: That's correct. He is only 
9 mentioned in count one, 
10 THE COURT: Where in count one? 
11 MR. GALLINA: Count one he is ment*oned as 
12 to fifth defendant, 
13 THE COURT: Are we looking at the superaeding 
14 indictment? 
15 MR. GALLINA; That's correct. 
16 THE COURT: Well, that's the count, but how 
17 about the overt acts? Is he mentioned in any of 
18 the overt acts? 
19 MR, GALLINA: Overt acts, ten and nine; 
20 


overt acts, 20 and 21, your Honor and overt -- 


That's it. Nine, ten, twenty and twenty-one, 


THE COURT: Is that it, Nine, ten, twenty 


23 and twenty-one. 
24 MR, GALLINA: That's correct. The counts 
2s ‘ 


he is mentioned in are nine, ten, twenty and twenty-one, 


your Honor. 

TIL COURT: The overt acts. 

MR. GALLINA: That's correct, count one and 
overt acts nine, ten, twenty, and twenty-one. 

THE COURT: I am going to read the count 
completely and skip the overt acts that he is not 
involved in, so what is your request, 

MR. GALLINA: I am sorry, the assistant 
was sperking to me. 

THE COURT; You were making 4 request, 

MR. GALLINA: I was going to mertion to 
_ your Honor, that the defendant is fully aware of 
all the counts. He has read all the matters in 
the indictment. I don't believe i. is necessary 
for him to be made aware of the overt acts besides 
those in which he is individually sited. 

THE COURT: Well, we will read count one 
4m ite entirety, except those overt ects which he 
is not involved in, Does this meet with your ap- 
proval as counsel? . 


MR, GALLINA: ‘Yes, sir, 


THE COURT: Your approval also, Mr, Papa? 


DEFENDANT PAPA: Yes, sir. 


THR COURT; You understand whet he is sayi.g? 


2 DEFENDANT PAPA: Yes, six. 


3 “RE COURT: Mr. Papa, you are one of the 1 
* defendants named in the superseding indictment 
5 obtained in 72-CR-473. 
6 DEFENDANT PAPA: Yes, si 

7 THE COURT: You have just heard your lawyer 

8 Mx. Rosenberg saying that you wish to withdraw your 

9 plea of not guilty and plead guilty to count one of 

10 thet indictment, Is that your full understanding, 

11 your knowledge and your consent? 


DEFENDANT PAPA: Yes, sir. 


13 THE COURT: You know what you are doing 

14 aftex advice of counsel and with advice of counsel. 
15 DEFENDANT PAPA: Yes, six. 

16 THE COURT: “You are fully familiar with what 


you are doing? 


18 DEFENDANT PAPA: Yes, sir. 
You have discussed that with them? 


THE COURT: 


0 DEFENDANT PAPA: Yes, 8ir.. 

a THE COURT: They have told you what the 

” possibilities of punishment are here? 

” DEFENDANT PAPA: Yes, Sir. 

sbi THE COURT: Is your lawyer Court appointed? 


DEFENDANT PAPA; No, retained. 


&.. 

TBE COURT; He is your own retained attorney? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Now, before accepting your plea 
or considering your plea, you must be informed of 
the charge against you and I am going to read the 
charge contained in count one and with your uncer- 
standing, I'll read the entire count one, But only 


read those overt acts contained in count one that 


mention your name and that is with your understanding. 


DEFENDANT PAPA: Yes, sir. 

THE COURT: You have read the entire count 
and you have read all of the overt acts? 

DEFENDANT PAPA: Yes, I did. 

THE COURT: Count one in the superseding 
indictment reads as follows: “On or about and betveen 
the first day of April, 1967, and the 18th day of 
December 1971, both dates being approximate and in- 
clusive within the Eastern District of New York, the 
defendants, pee Loria, Sr., William Huff, Nino 
Fazio, Leonard Spearman also known as "Mojo", Danny 
Loria, Vincant Papa," and that's you, 

DOFENDANT PAPA: Yes, sir. 

THE COURT: ‘"Wirgil Alessi, Salvatore 


Graziano, Anthony Loria, Ike Willian, Edgar Leanard, 
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> Anthony Passero, Henry Uvino, Joseph Cesario also 

4 known as "Joe Dirt", Ralph Loria, Jack DiAmatto, 

4 Jacqueline Gardnar, John Doe, being e white male 

5 being known also as Nick Fasano and others to the 

6 Grand Jury unknown, wilfully, unlawfully and 

7 knowingly, did combine, conspire confederate and agree 
8 , together and each other to violate--", Now: there - 
9 was an amendment made in that sentence, "to violate 
10 priox to May 1, 1971--". Is that correct? 

11 MR, DRUKER: To violate prior to May, 1971 

12 4nd then « ‘ter May, 1971 itt was sections that they 

13 . conspired . . violate, 

14 THE COURT: Okey. “=- to violate prior to 

15 May 1, 1971, section 173 and 174 of the Title 21 of 
16 the Unitad States Code and efter May 1, 1971 to 

17 violate sections 812, 841(a) (1), 841 (b) (1), 

18 959 (a) (1) and 952 of Titte 21 of the United States 
19 Code." 

20 That May 1 date prior to May 1, 1971, it 


was under 173 and 174, the old narcotics laws and 
after May 1, 1971 that was repealed and a new one 
went in with the 841's; you understand that? 


DEFENDANT PAPA: Yes. 


THE COURT: 


So you know what that is. 
and ogrec 


MR. GALLINA: Yes, your Honor, he uncer- 
stands that end it's been explained to him and it's 
been discussed with the Assistant United States 
Attorney, Mr. Druker, that his plea would be under 
this count in view of the fact that they site both 
Sections of law. His plea would be uncer sections 
841 rather than 174 because of certain mondatory 
provisions under 174, 

THE COURT; SExcapt that part of this con- 
Spixracy is prior to May 1, 1971, and how do you waive 
ox get rid of tha provisions of tha sentencing uncer 
173 and 174? 

MR, GALLINA: He is pleading to that count 
as having committed the overt act number 20, which 
is an act after the first of May, 1971. 

~THS COURT: Well,-doeasn't the conspiracy 
also discuss e conspiracy to conspire etc and 
agree to do certain things in violation of 173 and 
174? 

MR, ROSENBERG: Yes, it does, but we are 
only pleading to what took place aftar, 

Ma, GALLINA: We are pleading to one sec- 
tion of tha law. 


THE COURT; He is telling me now that he is 


- 


mot guilty in .73 and 174. 

MR, GALLINA: That'c correct, his under- 
Standing as part of the p..’ is he pleed to 
section 841 to cover the whole indictment 

THE COURT: Is that all right with you, 
Mr, Druker? 

MR, DRUKER: That's satisfactory to the 
government, your Honor, 


THE COURT: All right. 


™). It wos part of the said conspiracy that 


priox to May 1, 1971, the defendants unlawfully, 
wilfully and know ngly would conceive, conceal, 
buy, sell, amd facilitate the transportation and 
to wit heroin, the ezact amount thereof being to 
the Grand Jury unknown, after the said narcotic 
drug had been imported and brought into the United 
States in violation of sections 173 and 174 of the 
Title 21 of the United States Code." 

">, It was further a part of the said con- 
Spixacy tha: on and after May 1, 1971, the said 
defendants knowingly and would necessarily “ixect 
ond would possess with intent to distribute and dis- 
pense a schedule «@ narcotic controlled drug sub- 


Stanca, the exact mount thereof being to the Grand 
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12 
Jury unknown in violation of sections 812, 841 (a) (1) 


end 841B(1)(e) of Title 21 of the United States Coo." 
And then it cives a list of 24 other overt 
ects. And these overt acts each of which charge 
certein things that were done by certain of the de- 
fendants and overt act number nine which involved 
you, Mr. Papa reads as follows: 
"On or about Januaty 5, 1969, the defendant 
Vincent Papa delivered &pproximately one kilogram 
of heroin to the defer nt Anthony Loria, Sr., in 
the Eastern District of New York," 
1969. 


Mr, Druker, that's 


MR. DRUKER: Yes, your Honor, I think what 
Mr. Papa is saying that he is admitting having con- 
Spired and he is admitting having done overt act 


mumber 20, your Honor, I don't believe he is acmit- 


ting with regard to overt @ct nine or the other, 
19 MR. GALLINA: Ten, or ten, 


20 THE COURT: Well, how do you plead guilty 


to @ count if you take pieces of a count out? 


MR, GALLINA: Your Honor, I think the dif- 


23, ficulty was in the articulation of the count. They 


Put in two sections of law. 


THE COURT: That Specifically says he ce- 
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livered a kilogrem of heroin on that day, which is 
1969. Did he or didn't he do it? 

MR. ROSENBERG: Your Honor, what we are 
admitting to 1s under count 20: that's 1971. 

THE COURT: But what are you trying to do 
bare, forget about what happened prior to 19717 

MR. ROSENBERG: Your Honor, we are only 
admitting a certain part of our guilt. 

MR, GALLINA: Tho charge here is a con- 
tinuing conspiracy, in fact he can only be punished 
and charged under one section of law. 

THE COURT: JI would pick 173 if I were scn- 
tencing, 

MR. GALLINA: I understand, 

THE COURT: It's true I could only sentence 
him under one and I would choose the initial one. 

MR, GALLINA;: Your Honor, the conversation 
that we hed with the Assistant United States Attorney 
is he would be able to plead uncer section 841. 

THE COURT: On these things, Mr, Druker, 

i think the next thing that you better do is ger 
® Superseding information or a superseding indict- 


ment. Well, anyway, number ten says that, “On or 


about February 9, 1969, the defendant Vincent Papa 


° . s b6 


1 14 
2 and Anthony Passero delivered to Anthony Loria, Sr., 
3 in Eastern District of New York, velivered heroin 

4 - to on", 

a That too 1s prior to 1971; right? 

6 MR. GALLINA: That's correct, your Honor. 

7 THE COURT: But I want to hear it from the 

8 defendant. 

9 MR. ROSENBERG: Wei 1, your Honor -- 

10 THE COURT: i know. 

11 MR, ROSENBERG: -- the defendant has indicated 
12 that the extent of his guilt to which he is ready 

13 . to plead guilty 1s under overt act twenty. 

14 THE COURT: Okay. 

15 "Number twenty - On or about the first cay 

16 of June 1971, in the Eastern District of New York, 

17 Stanton Garland and the defendant Danny Ranieri and 


Vincent 2apa, “ and that's you, “had a conversation." 


19 DEFENDANT PAPA: Yes, sir 
20 THE COURT: “Number twenty-one - That on or 


@bout the first day of August 1971, within the Bestern 


District of New York, Stanton Garland met with end hada 


23 conversation with defendants Danny Ranieri and Rocco 
24 Evangslista.” Did he? 
25 


= 


DEFENDANT PAPA: Yes. 

THE COURT: Now, Mr Papa, cell me something 
about, you know all thease defendants that I mentioned 
the nares of, 

DEFENDANT PAPA: Yes. 

THE COURT; All of them that I mentionec? 

MR, DRUKER: Your Honor, he doesn't know 
every one personally. 

THE COURT: Do you know Anthony Loria, Sr.? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Do you know Williem Huff? 

DEFENDANT PAPA: QNo, sir. 

THE COURT: Do you know Ninc Fazio? 

DEFENDANT PAPA: No, 3ir, 

THE COURT: Do you know Leonard Sve: rman 
also known as "Mojo"? 

DEFENDANT PAPA: No, sir. 

THE COURT: Do you know Denny Loria? 

DUFINDANT PAPA: Yes, sir 

THE COURT: Do you know Vincent Papa yourself, 
you sire do, I pusss, Virgil Alessi? 

DEFENDANT PAPA: Yes, sir 

THE COURT: Paula Silvestxt? 


DEFENDANT PAPA: Yes, sir, 


a 
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THE COURT; Salvatore Graziano? 

DEFENDANT PAPA: No, sir 

THE COURT; Anthony Loria? 

LOLCNDANT PAPA: No. 

THE COURT; Ike Williams? 

DEFENDANT PAPA: No, sir. 

THE COURT: Edgar Leonard? 

DEFENDANT PAPA: No, sir. 

‘THE COURT: Anthony Passero? 

DEFEND/NT PAPA: Yes, sir 

THE COURT: Henry Uvino? 

DEFENDANT PAPA: No, sir 

THE COURT: Sally Paiollia? 

DEFENDANT PAPA: No, sir. 

THE COURT: Joseph Cesario also known as 
"Joe Dirt"? 

DEFENDANT PAPA: No, sir 

THE COURT: Ralph Loria? 

DEFENDANT PAPA: No, sir. 

TLE COURT: Frani: DiAmatto? 

DEFLND/ANT PAPA: Yes, sir 

THE COURT: Jacqueline Gardner? 


DEFENDANT PAPA: No, sir. 


TES COURT: Nick Fasanv? 


f & 


DEFENDANT PAPA: No, sir 


THE COURT: Rocco Evangelista? 

DEFOXIDANT PAPA: Yes, sir. 

THE COUKT; And Danny Raniori? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Well, you with the ones that you 
Bay you know, you tell m,know that you conspired, 
made a conspiracy to violate certain laws. 

DEFENDANT PAPA: Yes, sir, 

THS COURT: In other words you got together 
with these others and you combined end conspired anc 
agreed together to violate certain sections of the 
narcotics lczws? 

DEFENDANT PAPA: Yes, sir, 

THE COURT: And you are tclling =2 tha thet 
you were involved in the act atcer May, 1971, not 
before? 

DEFENDANT PAPA: Yes, sir. 

TIE COURT: But you did c w>ina 
with these other named defendants? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And your allered conspiracy 
ot combination of your confederates and your asree- 


iaent ws to deal in heroin, right? 


— 70 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And according to the overt 
acts that I read to you, particularly one of twenty 
and twenty-one, you had conversations with certain 
people, right? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And those conversations were 
with respect to either sale or delivery or coing 
something with heroin, right? 

DEFENDANT PAPA: Yes, sir. 


THE COURT: Now, you understand that you 


have a right to a speedy and public trial by an 


impartial jury. 

DEFENDANT PAPA: Yes, sir 

THE COURT: And do you further uncerstand 
that if you should go to trial that you would have 
thea right to compulsory process to obtain witnesses 
in your Lelalf, 

DEFENDANT: PAPA: Yes, sir. 

THE COURT: And the right to be confronted 
by witnesses against you, 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And do you further understand 


that if you plead guilty in this cause, the Court 


has the power and mey sentence you. What's the 
maximum on 8417 

MR, DRUKER: Fifteen, 

THE COURT: And no minimun. From zero to fif- 
tean and then there ig o three years minimum, 
Special period of parole, isn't there? 

MR, DRUKER:; Yos, sir. 

THE COURT: Does that meet with your 
underst anding? 

DEFEND AUT : PAPA: Yes, sir, 

THE COURT: Counsel, do you have that 
section with you? 

MR, DRUKER: No, I don't have it with m, 
your Honor. 

THE COURT: Are you going to get it, Mr. 
Lazarus, please, I know there is a special period 
of parole and I think tie minimum is three years, 

MR, ROSENDERG: I don’t think it's a manda- 
tory sentence. 

THE COURT: Zero to fifteen, 

MR, ROSENDERG: I am mare of -=- in 


addition oo the parole. 


THE COURT; Any period of jail, whatever 


it may be, thoroa will be a three ysexr special period 


an 
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of parole in addition That's the way I read that 
Section, Now you better look at it -- Mr, Lazarus 
going out to get it -=- and sat ‘sfy yourself, 

fa I right? 

MR, DRUKER: Special parole of at least 
three years, 

THE COURT: If there is a penalty. 
i mean a jail sentence, I think it's a zero to 


fifteen, t...y just took out the mandatory minimums, 
MR, GALLIMA: © It's 841(1) (a). your — 

&.y read it, 

TUE COURT; 1a it would ba, 

MR. GALLINA: Case of controlled sontence 
to schedule one or two, which is narcotic ivonm, ouch 
person ba sentunced to imprigonmant of not more thon 
fifteen yoars ox $25,000 find or both. 

THE COURT: Yas, go ahead, 

MR, GALLINA: I£ any porson commite such a 
violation ofter ona or more prior convictions -- 

THE COURT; No, I am not talking about that, 
boyond that. 


IR, DRUXER: Any oontance imponing o torm 
of imprisoamast under this paracraph, shall ia tho 


absence of such, shall xead caction -.- 


ae 

THE COURT: There you are. 

ti. ROSENBERG; May we approach the bench? 

21 COURT: Yus. 

( Discus#ion held off the record, ) 

THE COUSEs Me. Reporter, we will stop 
right there for now and WS will continue it in a 
while, Give them a chance to talk to their defen- 
dant, 

{ Casa recalled ) 

MR. ROSENBERG: We ara taking 4 plea under 

Do you want to expunge the record. 


THE COURT: Yes, we will expunge the record 


and start all over «gain. 


MR, ROSENBERG: Shall we wait for the United 
Statea Attorney? 

THE COURT: Yes, we will wait for him. First 
bafore we start, expunso the record, insofar as any- 
thing that has transpircd up until nam, 

MR, ROSENBERG: The defendant wishes to 
Withdraw his plea of not guilty heretofore parcnnn @ a , 
and wiskes to plead guilty under count one to cover 
the entire indictment. 

TT COURT: We will start 2ll over again on 


this. Mr. Papa? 


i @ 


DEFENDANT PAPA: “Yes. 

TEE COURT: You are Vincent Papa, one of 
the defendants named in this Superseding indic:ment 
obtained in 72-CR-473? 

DEFENDANT PAPA; Yes, sir. 

THE COURT: Your attorney, Mr Rosenberg 
and Mr, Gallina have indicated to the Court that 
you wish to withdraw your plea of not guilty and 
to plead guilty to count one, Is that your under- 
standing? 

DEFENDANT PAPA: Yes, sir, 

THE COURT: Do you understand what you are 
doing? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Now, Mr. Rosenberg and Mr Gallina 
A2r@ your retained counsel, 

DEFENDANT PAPA: Yes, sir, 


THE COURT: You discussed this matter with 


DEFENDANT PAPA: Yes, sir, 
THE COURT: Thay have advised you of tha 


‘Mature of this case? 


DEFENDANT PAPA: Yes, sir. 


THC COURT: And thse nature of your plea. 
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DEFENDANT PAPA: Yes, sir, 

THE COURT: The extent of your involvement 
in this. 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Also the extent of punishment 
that could be oe ne 
DEFEND‘NT PAPA: Yes, sir, 

THE COURT: On that basis and their advice 


that they have given you as your attorneys, you are 


going to plead guilty to count one in satisfaction 


entire indictment, a Fede 


of the 
DEFENDANT PAPA: Yes, sir. 


THE COURT: Other than the promise that they 
made with regard to the other counts in this indict- 
mont, were there any other promises made to you? 

DEFENDANT PAPA: No, sir. 

THE COURT: How «7«' are you, Mr, Papa? 

DEFEND/‘NT P/PA: 54, 

THE COUN®: eve you ever been in a hospital 
for any reason? 

DEFENDANT PAPA: No, sir, 

THE COURT: Recently? 

DEFENDANT PAPA; No, sir, 


THE COURT: Were you, yourself, ever involvid 


in the use of drugs? 

DEFENDANT PAPA: Jo, sir. 

THE COURT: Before considering your plea 
oz accepting your plea, the Court must read the 
charges against you, so I am going to read count 
one, please listen. 

How far did you go in school? 

DEFENDANT PAPA: Second term high school 

THE COURT: So, you-have no difficulty in 
language here? 

DEFENDANT PAPA: Not really. 

THE COURT: Do you understand me? 

DEFENDANT PAPA: Very few words I don't 
understand, sir, 

THE COURT: You read this indictment in its 
entirety and you know it all? 

DEFEIDANT PAPA: Yes, sir. 

THE COURT; Cott one reads as follows: 

"On or about and between the first day of 
April 1967 and the 18th day of Decembor, 1971, both 
dates baing approximate and inclusive within the 

" Eastern District of New York, the cefendané Anthony 


Loric, Sxr., William Huff, Nino Fazio, Leonard Spearmen 


% | 
41530 lnown as "Mojo", Danny Loria, Vincent Papa", ai 
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you, "Virgil Alessi, Salvatore Graziano, Anthony 


Loria, Ike Williams, Edgar Leonard, Henry Uvino, 
Sally Paiollia, Joseph Cesario, also known as "Joe 
Dirt", Ralph Loria, Frank DiAmatto, John Doe being 
a white male being known also as Nic’: Fasano and 
Rocco Evangelista and Danny Ranieri and others to 
the Grand Jury en:nown, wilfully and unlawfully did 
Conspirs and combine and confederate with each other 
to violate prior to May 1, 1971, section 173 and 174 
Title 21 of thea United States Coda and on and after 
May 1, 1971, to violate section 812, 84i(a; (1), 
841B(1L)(a), 951(a)(2) and 952, of Title 21 of tho 
United States Code," 
"1, It was part of the said conspiracy that 
prior to May 1, 1971, the defendants unlawfully, 
“wilfully and tmowingly woud conceive, conceal, buy, 
sell and facilitate the transportation concealment 
and sale of a quantity of narcotic drugs to wit, 
heroin, the exact amount thereof being to tho Grand 
Jury unknown after said narcotic drugs had been in- 
portsd into the United States in violetion of section 
173 and 174 of the Title 21 of the United States Coco." 
"2, It was further a pert of said conspiracy 


thet on cad after Nay 1, 1971, the said defendants 
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knowingly and intentionally would distribute and 
possess with intent to distribute and dispense «& 
schedule one narcotic drug controlled substance, 
tha exact amount therefore being to the Grand Jury 
unimcwn, in violation of section 812, 841(a)(1), 
841B(1) (a), of Title 21 of the United States Coce." 

Then it goes on te list 24 overt acts. Now, 
I am going to read those overt acts that refer to 
you, However, in:doing so, it's my understanding 
and 1£ I am incorrect, please say so, Mr. Rosenberg, 
Mx. Papa, and Mr. Gallina. That I will skip those 
overt acts in which he is not mentioned, only because 
4t has been consented by you thres that I skip those 
overt acts, but they are part of the overt acts ob- 
tained in count one of this indictment, 

MR, ROSENBERG; That's correct. 

Ti% COURT: It's merely to save the time of 


the overt acts. 
Mm, ROSENBERG: Yos. your Honor. 


THE COURT: I will read the overt acts, which 


he is involved namely nine, ten, twanty and twenty-ons. 


Do you understand that, -fr. Papa? 
DEFENDANT PAPA; Yos, sir. 


THE COURT: You read the others‘ 


5 @ 


DEFENDANT PAPA: Yes, sir, 


THE COURT: Number nine, "On or obout Januery. 


Sth, 1969, the defendant, Vincent Papa", that's you, 


"galivered approximately one kilogram of heroin to 
the defendant, Anthony Loria, Sr., in the Eastern 
District of New York." Did you do that? 

DEFENDANT PAPA: Yes, siz. 

MR, ROSEYBERG: Yes, sir. 

THE COURT: Number ten, "On or about February 
9th, 1969, the defendants Vincent Papa and Anthony 
Passero delivered heroin to Anthony Loria, Sr., in 
tha Eastern District of New York," Did you do that? 

DEPENDANT PAPA: Yes, sir. 

TUE COURT: It doesn't say what the amount is 
“but you gave him some heroin; right? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: You and Passero did that? 

MR, ROSENDERG: Woll, the ‘cfendant admits 
that be is doing it, Jude. 

THE COURT: It says here that he and Pessero. 
Did ha with Passero? 

HEFENDANT PAPA: Yes, sir. 

Tre COURT: Number twenty, "On or about the 


first day of Juns, 1971 in the Eastern District of 
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New York, Stanton Garland and the defendant Danny 


Ranieri end Virgil Alassi had had conversation." 

DEFENDANT PAPA: Yes, sir. 

THE COURT: ‘Twenty- one, "On or about the 
first day of August 1971 in the Eastorn District 
of New York, Stanton Garland met with and had 
conversation with the defendant Danny Ranicri and 
Rocco Evangelista and Vincent Papa and Virgil Alessi.” 
Is that correct? 

DEFENDANT PAPA: Yas, sir. 

THE COURT: Now, in the main part of the comnt, 
count ona, you know a number of those defendants that 
I mantioned. Right? 

DEFENDANT PAPA: Yes, sir 

TES COURT; You certainly know Passero, 
Ranieri, Alessi and Evangelista. Right? 

DEFENDANT PAPA: Ye3, sir. 

THE COURT: Among others. 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And among all of those that you 
mantioned you know, plus these others that you know, 
youdid combine to conspir@ 

DEFENDANT PAPA: Yes, sit 


THE COURT: -- you wilfully and unlawfully 
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and knowingly combined, conspired, confecercted and 
agreed together and with each other to violate certain 
sections of the law chat ‘ had to do with narcotics; 
right? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: In other words, you sot together 
in a conspiracy to do certain thinss cbout heroin; 
right? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: No doubt abouc that? 

DEFENDANT PAPA: No, sir, 


THE COURT: Now, do you understand thet you 


“have a xight to a speedy and a public trial by a 


Impartial jury? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: Do you understand further, that 
4£€ you should go to trial that you vould have a 
right to the compulsory process to vbtcin witnesccs 
in your own behalf. 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And to be confronted by witnesses 
against you, 

DIFEXDANT PAPA: Yes, air 


Tia COURT: Do you furthor understand, that 
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2 4£ you should plead guilty to count one of this 
4 indictment, the Court has the power to and may 
4 Sentence you as follows, Now in the part that 
5 has to do with violation of saction 173 and 174, 
6 your lawyer hasexplainedto you, if it's between 
7 the penalty under 173 and 174 and under the 841 
8 statute, 
9 DEFENDANT PAPA: They did. 
10 THE COURT: The 173 and 174, you uncerstand 
_ 11 thac occurred prior to May 1, 1971. 
| - DEFENDANT PAPA: Yes, sir. 
13 THE COURT: Those two overt acts that I read 
14 to you, nine and twenty particularly has to do with 
15 acts which occurred on January 5, 1969 and Fobruary 
16° Oth, 1969, right? 
17 DEIFTNDANT PAPA: Yes, sir, 
18 THE COURT: So that those acts come within 


19 ths pervus of 173 and 174, 


20 DELENDANT PAPA: Yes, sir. 


THE COURT: Do you understand this? 


DEFENDANT PAPA: “Yes, sir. 


23 THE COURT; This hed been e:plained §9 you? 


DEFEND/‘NT PAPA: 


Yes, sir. 


25 Tis COURT: With regard to 173 and 174, the 


f ® 


the Court has the powar to and may sentence you 


to prison for a period of not less than 5° years. 
Is it 5 rather than 20? 

MR, DRUKER: Yes, your Honor, 

THE COURT; Fox a period of not less than 
five years and not more than twenty years, plus 
a fine of up to $25,000 or both. 

DEFENDANT PAPA: Yes, sir. 

THE COURT; You know that? 

DEYENDANT PAPA: Yas, sir. 

THB COURT: And do you know too that uncer 
that penalty you are not eligible for probation or 
parole. Do you understand that? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And that, for the pert of the 
crime which occurred after May 1, 1971, which is 
port of that same count, the Court has tha power 
to and may sentenca you to a term of not more than 
15 yeers, In other words, no wcndatory minicum, « 
period of not more than 15 years, from zero to 15, 
pilus a fins of $25,000 or both, plus the fact that 
the Court may also sentence you to a term of a 


potiod cf special parole of not less than throe 
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DEFENDANT PAPA: Yes. sir, 

THE COURT: Do you understand that? 

DEFENDANT PAPA: I do. 

THE COURT; Now, the Court has two ranges 
of ptmishment here under 172 and 174 and uncer the 
841 and other sections imcsaved; d» you understand 
that? 

DEFENDANT PAPA: Yes, sir, 

THE COURT: You heerd me give you maximum 
on both, 

DEFENDANT PAPA: Yes, sir. 

THE COURT: The Court may at the time of 
tha sentence choose eithar one. 

DEFENDANT PAPA: Yes, sir, 

THE COURT: After beerin: vour rights, co 
you still desire to plead guilty? 

DEFENDANT PAPA: Yes, sir, 


THE COURT: Has anyone made any promise or 


threats of any kind to incuca you to plead guilty? 


DEFENDANT PAPA: No, sir. 

THE COURT: Other than tho promise that this 
one count would be in satisfaction of any other count 
involved in this indictmant, 


DEFENDANT PAPA: Yes, sir 
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THE COURT: Plus the fact that the United 


Btotes Attorney may have some recommendations to 


maka. 

MR, ROSENBERG: As to the information. 

THE COURT: We will come to that, That*s 
another one, 

MR, ROSENBERG: Before we had expunged the 
record, at this time the defendant will waive in- 


dictment under United States Section 7201 and 7203. 


(con't. on next page.) 
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; Q ae - 
2 THE COURT: I want to finish with chis 
3 one first. There has been no promise or threats 
4 of any kind to induce you to plead guilty? ; 
5 DEFENDANT PAPA: No, #ir + 
6 THE COURT: Is this ples being made volun- ’ 
7 tary on your part? | 
8 DEFENDANT PAPA: Yes, sir. | 
9 THE COURT: After discussions with your 
10 lawyers. 
11 DEFENDANT PAPA: Yes, sir. 
12 THE COURT: And are you making this plea 
13 because you in fact did commit every act that count i 
14 one of thisindictment>on tained in 72-CR-473 alleges 
15 you coamitted, ! 
16 DEFENDANT PAPA: Yes, sir, ! ; 
17 THE COURT: Now, Mr. Rosenberg, is there 


any reasc’. why this Court should not accept this 


plea on this indictment? 


MR. ROSENBERG: No, your Honor, 


“THE COURT: Mr, Gallina? 
22 MR, GALLINA: No, your Honor, 


23 THE COURT: Mr. Druker? 


MR, DRURER: No, your Honor, 


25 TEE COURT: On the basis of colloquy between 
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this court and this defendant and upon the admis- 
sions made <o this court on the overt acts obtained 
in the count and upon the count itself and upon the 
Tepresentations made by the counssl for the defendant 
and for the the United States Attorney's Office, the 
Court is cf the opinion that this is a basis in fact 
for accepting the plea to count one and on such 
finding accept the plea of guilty to count one of 
the superseding indictment obtained in file number 
72-CR-473. 

MR, ROSENBERG: We want to waiv? probation 
‘xeport and hava this court impose sentence today . 

THE COURT: Okay. Now Mx. Papa, your lawyer 
just said that you want to waive a probation report. 

DEFENDANT PAPA: Yes, sir, 


THE COURT: You have a right to do that. 


DEFENDANT PAPA: Yes, sir 


THE COURT: But the Gourt would also want 
you to know that you have a right toavait an investi. 
gation and presentence report which the Court woul4 
ordinarily get before sentencing you. At which 
time the Court would inquire into all the information 
obtained in the presentence report and I would adjourn 


ths sentence at tiis time until such t/7. 1£ that's 
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what you desire, 

DEFENDANT PAPA: No, sir. 

THE COURT: You waive that right and desire 
to be sentenced: immediately? 

DEFENDANT PAPA: Yes, sir, 

THE COURT: You discussed that with your 
lawyer: 

DEFENDANT PAPA: Yes, sir, 

THE COURT: Mr. Rosenberg, do you make it 
in the form of a motion? 

MR. ROSENBERG: Yes, I do, 

THE COURT: You move to waive the presentence 
Toport and are prepared for sentence at this time? 

MR. ROSENTERG: Yes, your Honor 

Your Honor, there is another problem also, 
defendanc has another charge p@nding against him and 
would like to waive indictment under that charge 
and plead guilty to count four of the information. 

THE COURT: iIt*s not an indictment, In 
other words, Mr. Druker, you are now handing up an 
information, 

MR. DRUFER: I am, your Honor. 

THE COURT: We don’t have a CE number on itt 
yet. A four count information under Title 26 of the 


, 2 
United States Code section 7201 and 3. And in- Fo 


formation which obtains foux counts against this 


defendant Vincent Papa, Is Vincent C. Papa and 


Vincent Papa one and the same person? 

DEFENDANT PAPA: Yes, sir, 

MR, ROSENBERG: The defendant would offar to 
plead guilty to count four to cover the entire in- 
formation. 


> he at this time waiving in- 


Yes, he is, 

TkS COURT: Mr, Papa, “he United States 
Attorney hes just handed up to this Court a four 
count information charming you with violations of 
Title 26 of the United States Code, section 7201 and 
7203. Have you had an opportunity to see this in- 
format ‘ton? 

DEFENDANT PAPA: Yes, sir. 

THE COUST; fnd you know the contents of it? 

DEFENDANT PAPA: Yes, sir 

THE COURT: Do you understand what it means 
to waive indictment? 

DEFENDANT PAPA: Yes, sir. 


TSS COURT: Do you understand that in signing 
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this walver of indictmant you waive the right to 


have this mtter presented to a Grand Jury, 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And that you are willing to let 
the government proceed against you on an information 
which it files against you, which it's doing now. 

DEFENDANT PAPA: Yes, sir, 

THE COURT: You know too, if it is presented 
to the Grand Jury, it may or may not indict? 

DEFENDANT PAPA: I understand that, sir, 

THE COURT: You are willing to take that 
chance and waive indictment at this time and plead 
on the information as it is presented? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: With this understariding, is it 
Still your desire to sign the waiver of indictmant? 

B&rENDANT PAPA: Yes, sir. 

@UE COURT: Okay, sign it. 

THE CLERK: It is being signed and witnessed. 

THS COURT: Signed by Mr. Papa and signed 
by the deputy counsel and Mr. Rosenberg signed as 


‘counsel, 
THE COURT: Okay. The Court receiver them 


end files them. Now, we have before us thie infor- 
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mation, Mr. Papa, how do you plead? 

DEFENDANT PAPA; Guilty, sir. 

THE COURT: To what? 

MR. ROSENBERG: Count four. 

TEE COURT: To count four? 

DEFENDANT PAPA: ‘Yes, sir. 

MR. GALLINA: To cover all counts in the 
information. 


THE COURT: Again, before we accept your 


plea or consider your plea, the Court must inform 


you of the charge against you and I om going to 
read cont four. 

( Count four read.) 

THE COURT: Do you understand what I read 
to you, Mr. Papa? 

DEEENDANT PAPA: Yes, sir 

THE COURT: Dié you and your wifa file 
this return saying that you had earned $34,000 and 
that you owed $10,000 plus, when in fact it was 
$40,000 and you owed $12,000 or more. 

DEEENDANT PAPA: Yes, sir. 

THE COURT: That you knew that when you 
filed this rerurn? 


DEFEIDANT PAPA: Yes, sir, 
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THE COURT: And that it wes a false and 
fraudulent retura. 

DEFENDANT PAPA; Yes, sir. 

THE COURT; Do you understand that you have 
a@ right to a speedy and public trial by an impartial 
jury. 

DEFENDANT PAPA: Yes, sir, 

THE COURT: And do you understand that if 
you should go to trial, that you would have the 
xight to compulsory process to obtain witnesses in 
your own behalf, | 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And that you would have the right 
to be confronted by witnesses against you. 

DEFENDANT PAPA: Yes, sir, 

THe COURT; ‘that is the penalty under 2717 

MR, DRUKER: Five years and $10,000 fine. 

THE COURT: Do you further understend that 
4£ you plead guilty to count four of this informa- 
tion, the Courc has the power to and may sentence 


you to a term of imprisonment of up to five years 


and a fine in the sum of up to $10,000 o¢ both. 


DEFENDANT PAPA: Yes, 81x. 


THS COURT: After hearing your rights, do you 
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still desire to plead guilty? 

DEFENDANT PAPA: Yes, sir 

THS COURT: Has anyone made any promise or 
threats of any kind to induce you toplead guilty to 
count four of this indiciment? 

LTENDANT PAPA: No, sir. 

THE COURT: Is this pler belag made volun- 


tarily on your part? 


DEFENDANT PAPA: Yee, sir. 


THE COURT: Are you making this plea of 
guilty because you in fact did commit every act 
_that count four of this information alleges you 
committed? 

DEFCNDANT PAPA: Yes, sir, 

THE COURT: Mr. Rosenberg, is there any 
treason why the Court should not accept the plea 
of guilty to count four? 

MR, ROSENBERG: No, sir. 

THE COURT: You have discussed this with 
the defendant, Mr. Druker? | 

MR, DRUKER: I can think of no reason 
why the Court should not accept the plea. 


TRE COURT: On the basis of the colloquy 
between the Court and this defendant, cad his edmis- 
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sion to this count four, the Court is of the opinion 


that there is a reasonable basis, in fact, for accept- 


ing the plea of guilty and so find and on such finding 


eccepts the plea of guilty to count four of this in- 
formation, 

MR. ROSENBERG: We will waive the probation 
teport with respect to this charge also, Judge? 

THS COURT: Now, Mr. Papa, is it your desire 
to waive the probation report here too? 

DEFENDANT PAPA: Yes, sir. 

THE COURT: And as I told you on the other, 
you have a right to delay sentence here until guch 
time as a probation report is received by the court. 

DEFENDANT PAPA: I understand that, sir. 

THE COURT: ou are willing to waive that 
end be sentenced at this time? 

DEFINDANT PAPA: Yes, sir, 

MR, ROSENBERG: Defendant is ready for sen- 
tence and there is no legal cause why sentence 
shouldn't be imposed at this time. 

THE COURT: Okay. 

Let*s take the first one, 473, 72-CK-473 Mr. 
Vincent Papa, you are’one of the defendants named 


in a Superseding indictment CG%ained to file number 


72-CR 473. 

DEFENDANT PAPA: ‘Yes, sir. 

THE COURT: And the gentlemen standing to 
both sides of you are you: retained counsel, Mr, — 
Rosenberg and Mr. Gallina? 

DEFENDANT PATA: Yes, sir. 

THR COURT: And do you wish them to be your 
lewyers at this sentencing? 

LOFENDANT PAPA: Yes, your Honor. 

THE COURT; Now, who shall talk, Mr. Rosenberg 
ox kr, Gallina? 

MR, ROSENDERG: Your Honor, I'll rest entiraly 
upon, - = 

THE COURT: Who is going to talk for him? 

2M, ROSENDERS: I will. 

THE COURT: 3s tlere any reason why judge- 
ment should not be pronow:ced egeinst Mr. Papa? 

MR, ROSENPERG: No, gir. 

TIS COURT: Do you have any comment in =osnect 
as to what sentence should be? 

WR. RCSENBERG; I'11 rest upon the govern- 


ment, they are familiar with all tha facte and cir- 


cumstances, They are feniliar with the defendant's 


background,. I'll rese upon their inteprity. 
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THE COURT: Mr. Papa, is there any reason 


why sentence should not 8 pronounced egainst you? 
DEFENDANT PAPA: No, sir. 


THE COURT: Do you have any comment to 
mala in addition to what your lawyer has said? 

DEFENDANT PAPA: No, sir. 

THE COUBT: Now, Mr. Druker? 

MR, DRUKER: The only thing I can say here, 


thet this is a serious crime of course, one of the 


| heen 
most serious, but counsel for both sides have been 


open with one another, In their pretrial discussion 
in this case, Mr, -- he was not caught in possession 
of eny heroin, one of the witnesses against Mr, Papa 
hae escaped federal custody and knowing this and being 
aware of this, he hes chosen to plead guilty and tcke 
his chances, 

I would recommend whatever leniency the court 
can render, at least knowing he had 4 fair shot of 
beating this on a trial and he is willing to pleac 
guilty and take his medicine, 

THE COURT: Well, with regard to this in- 
dictment, I will not sentence pursuant to section 
841, etc. I am goings to sentence in accordance with 


173 and 174, Particularly since two overt acts in- 
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volvad hare both allegedly refer to dates, in 


1969, which is prior to the repeal of 173 and 174. 
And the penalty under 173 and 174 in my judgement 
4g. more severe and in view of the nature of this 
crima, I believe the more severe penalty ought to 
be imposed here. I understand from whst you say 
Mr, Druker, that this defendant had been cooperative 
and your admission at this tins that the case against 
this defendant isn't so very good, I shall take those 
things into consideration. All right. 

Mr. Vincent Papa, on your plea of guilty ia aaa 
count ons, I think it is, yes count one, of the a 
indictment of the superseding indictment contained 
in file number 72-CR-473, you are committed to cus- 
tody of tha A:torney Generalof the Unitee States or 
hisduly authorized represencative who shall desig- 
nate the place of confinement for a term of five 
years, You understand that under the penalty pro- 
visions which I told you earlier, about, you are not 
eligible under that section for any probation or 
parole, 

DEFENDANT PAPA: TI understand tha , sir. 

*®, ROSENBERG: With respect to tho informa- 


tion, Judga, would you want to impore the sentence 
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on that, 


THE COURTS? On the next tere the information. 


MR, DRUZER: Your Honor, in consideration of 
the Court's sentence on that, I would move to dis- 
miss tha . enaining count against Mr, Papa in 
72 -CR-473. 

THE COURT: All right. All counts, other 
th n count one in which this defendant is accused 
the counts are dismissad, 

MR, DRUKER: Also, 72-CR-88, chet‘s the 
4ndictment that was superseded by this, I would 
move to dismiss this entire indictment. 

THE COURT: 72-CR-88 is dismissed against 
this defendant. 

MR. DRURER; ‘Thank you 

THE COURT: Now on this information which 
you have waived presentance report, right? 

DOUFINDANT PAPA: Yes, sir. 

THE COUET: Ol:ay. Now, is there ony reason 
Mr, -- firet of all, let me ask, this information 
that alJeges you as Vincent C Papa. 

DEFENDANT PAPA: Yes, sir 


THE COUKT; Is that you? 


DZFENDANT PAPA: Yes. 
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THE COURT: Ths same as Vincent Papa in 
this other case, 

DEFENDANT PAPA: Yes, sir, 

THE COURT: All right. And you are the 
defendant named in this infomation and which you 
p.eaded guilty to count four? 

DEFENDANT PAPA: Yes, sir. 

THE COURT; And the attorneys to both your 
right and left are your own retainsd attorneys? 

DEFENDANT PAPA: Yes, sir. 


THE COURT: And you want them to &appear 


.for you at this sentencing? 


DEFENDANT PAPA: Yes, sir. 

THE COURT: Now, Mr. Rosenberg, is there 
any reason why judgement should not be pronounced 
against Mr, Vincent C. Papa? 

MR, ROSENBERG: Wo legal caiw3 why sentence 
shouldn't be imposed, 

THE COURT: Do you have any corments with 
respect to what ho sentence should be. 

MR, ROSENBERG: I would moroly request tho 
any oontence that this Court would impose would ba 
concurrent with the pravious sentence, and in vicw 


of the statements mace by the government, they ecien'e 
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have tov much of a case to begin with and cefendant 
has a five year sentence and I ask that this be 
concurrent. 

THe COURT: Mr. Papa, is there any reason 
why judgement should not now be pronounec! against you? 

DEFENDANT PAPA: No, 81r. 

THE COURT: Do you have any comments with 
respect to the sentence should be and term and 
conditions, anything to what your lawyer stated? 

DEFENDANT PAPA: No, 31%, 

MR, DRUEER: Your Honor, of course, the tax 
evasion is related to “he other cose insofar as tho 
4ncome and I would agree with counsel that as far a3 
sentence is imposed, it should be concurrent, 

{HE COURT: Okay. Mr. Papa, on your plea 
of guilty to count four of the inforaation which 
wo huvobefore us, which will be given a number, 
very soon, you ere coccitted to the custody of th 
attorney ganeral of the United States or his duly 
authorized representative who shell designate the 
place ofconfinement, for five years. Said sentence 
phell be concurrent to the sentence 4mposed on the 
previous case in 72 CR-473. 


DEFENDANT PAPA: Thank you, your Honor. 


Zz 


MR. ROSENBERG: I have one further appli- 
cation that the imposition of sentence would commence 
October 2nd, 

THE COURT : I would come to that in 4 minute. 

MR, DRUKER: I was just going to ask that the 
Court dismiss count1,2,3. of the information. 

THE COURT: Count 1 , 2 and 3 in the infor- 
mation hefore the court are dismisse:, The sentence 
imposed in this case sall run concurrent with the 


case of 72+-CR-473. 


MR. ROSENBERG: The execution of sentence 


Starts as of October 2nd, Judge. 

THE COURT: October 2nd. 

MR, DRUKER: Mr. Rosenberg asked me about 
this earlier and in fairness to Mr. Papa, he has 
been here for every court appearance, I believc 
that he originally surrendered on these charges, 
He has known what he faced and I submit that he 
is not a bail risk. 

I have no objection, 

THE COURT: All right. Execution of che 
sentence is stayed until October 2nd, at 3:00 p.m, 
when Mr, Papa shall surrender to the United States 


Marshall's office at the Brooklyn office. You 


1 ‘ 
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2 know where that 13, Mr, Papa? | 

‘ DEFENDANT PAPA: “Yea, sir. it 
7 4 THE COURT: 3:00 on October 2nc, you sur- 

5 render. Therefore commencement of your sentence 

6 imposed today 

7 DEFENDANT PAPA: Thank you, your Honor 

8 MR, DRUXER: Your Honor, the marshalls havo 

9 asked me on occasion if it would ba possible on 

10 occasion to male these at 10:00 a.m, 

11 THE COURT: Do you hava any ob42ction? 

12 MR, ROSENBERG: I'11 work it out with the 


marshall, 


THE COURT: 


You work it out any wey you like. 
15 Bail continued. What's the bail on this ona. 


16 MR, DRUKER: On Mr, Papa, he is on $59.C00 


surety bond, your Honor, 


THE COURT; Bail continued 


MR. DRUKER: No objection. 


THE COURT: Good afternoon. 


MR. LOPEZ: Mr. Gallina and myself are 


filing a notice of epp-arance on behalf of Virgil 
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Alessi who is before the court. 

THE COURT: Are you Mr. Alessi? 

DEFENDANT ALESSI: Yes, I am, 

MR, GALLINA;: Your Honor -- 

THE COURT: Supposing we have Mr. Druker 
hand up something first. 

MR, GALLINA: Yes, your Honor. 

MR, DRUKER: Do you have ‘Ye weiver. 


THE COURT: Mr, Druker hand , up a super- 


seding informatior pamine Nino Fazio and Virgil Alessi 
with violations of Title 21 of the United States 


Code, section 841 (a) (1) and 841B (1)(a), which is 


a@ one count information, conspiracy count with 


Five overt acts’ *4sht? 


MR. DRUKER: That is correct. 
THE COURT: Mr. Lopez and Mr. Gallina, you 
both have seen this information? 
MR. LOPEZ: Yes, we are reading it now. 
TRE COURT: You better take time and read it 
to your defendant. 
MR. GALLINA:Maytc have five minutes to spend 
some time with it? 
THE COURT: Yes, you may. 


MR, DRUKER: Thnk you. 


©) a 


( Five minute recess to reac information.) 

MR. GALLINA: Your Honor, we have examined 
the superseding and it appears that for the record 
purpose of the plea that we anticipated today, the 
Assistant, Mr. Druker and myself, Mr. Lopez have 
agreed that there are certain cefects which would 
have to be corrected and it would not be possible 
to do that today and therefore. we beg your indul- 


gence and ask you to put this over to October 2nd. 


MR. DRUKER: Nothing that affects the cispositio 


THE COURT: Virgil Alessi will be crossed out 
and your handing up as against one eefendant Nino Fazio, 

MR. DRUKER: Yes, your Honor. 

THE COURT: Vell, put it on for October 2nd, 

MR, LOPEZ: Yes, Judge 

MR, DRUKER: Judge, I think there are going 
to be soma more dispositions in this case. I woncer 
4f we might adjourn this for a short time and wevill 
drafted Some supersading informatiom. 

THE COURT: Ol<ay. 

MR. GALLINA: For those defendants that are 
not going to have their case disposed of today, could 
we humbly suggest to the court that October 2nd might 


be a date to which the government woul? cousent 


a) , 
and to which we would desire. 
THE COURT: Well, at that date I may not 
promise you 4 trial. But we will put it down 
for that date to set 4 date, That's che whole of 


473. 
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THE CLERK: United States of America v. Vincent 


MR. COQNEY: The government is ready. 

MR. FISHER: The defendant is ready. 

THE COURT: Those of you who represent co-defendants, 
if you wish to sit at the counsel table you may do so. 

I think before we start this matter that you 
note their presence, please. 

I might mention I filed a memorandum and order 
this morning denying the suppression motion by defendant 
Stanzione and anyone who wants a copy of that can apply 
to the court. 

Mr. Laifer is not here, is he? 

MR. ROSENBERG: No, your Honor. 

THE COURT: I am in the process of having typed 
my findings and conclusions denying the motion to suppress 


the so-called million dollars. That will definitely be 


| available for you by Mcnday morning and perhaps even earlier. 


The fact finding I am making in this matter may 
be slightly different than Juage Duffy's decision, which 
I have now read, however we both come out to the same bottom 
line. You ought to all be apprised of that so that you can 
guide yourself accordingly in your proceedings. 


If you will check with me before we break I may 


+ eee etd tl le ln I lk ee ee merle eee la i. een tele Aart mem merece et Mei 


A 


rgh 
be able to bring you up to date on any other matters that 
may remain open which are important to you for your pre- 
trial consideratiéons. 

All right, let's get started with the witness. 


MR. FISHER: If your Honor please, with regard 


motions -- 

THE COURT: That is your October motion. 

MR. FISHER: Yes, your Honor. 

As I understand the position of the court we 
are not entitled to a hearing on the double jeopardy branch 
of those motions pre-trial. 


THE COURT: I am prepared to discuss that with 


to the due process aspects of the double jeopardy due . 


you. I think you perhaps state my position a little more 
starkly than is realistic and I am prepared to take that 
up with you in an informal conference if it is helpful to 
you. 

MR. FISHER: Thank you, your Honor. 

THE COURT: I want to take the use of this time, 
if possible, to take the proof on your second half of your 
October 21st motion -- is that the date of it? 

MR. FISHER: Yes, your Honor. 

THE COURT: I understood that Mr. Druker was going 


to come here and testify as to that. 
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Mus off-direct 4 
MR. FISHER: Mr. Druker will be available at 
2 o'clock, your Honor, but at this time the defendant 
Papa calls Wallace Musoff, 
THE COURT: This is on the second half of the 
Cctober 21st motion? 


MR. FISHER: Yes, your Honor. 


WALLACE MUS OF F, called as a witness, having 
been duly sworn, testi€ied as follows: 

DIRECT EXAMINATIQN 

BY MR. FISHER: 

Q Mr. Musoff, how are you presently employed? 

A I am an atto-ney. I am a member of the firm of 
Wagman Car.ron & Musoff at 136 East 37th Street, New York 
City. 

Q How long have you been so employed, sir? 

A Well, I have been associated in that office since 
December cf 1969 and we formed our professional corporation 
approximately a year ago. 

Q Prior to your employment and association with that 
firm, sir, how were you employed? 


A I was the senior trial attorney in the Tax Court 


Division of the office of the chief counsel and prior to that 


Twas a special agent with the Intelligence Division of the 


s 
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Musoff-direct 
Internal Revenue Service. 

Q Did there came a time, sir, when you came to 

represent the defendant Vincent Papa? 

A Yes. 

Q Was that in connection with a tax investigation 
being conducted against him in the Eastern District of New 
York? 

a Yes, sir. 

Q Did there come a time when you had a conversation 
with James O. Druker in rega.d to that investigation? 

A Yes. 

Q Who else was present? 

A Theodore Rosenberg, another attorney that had 
been retained by Vincent Papa. 

Q Do you recall approximately tne date of this 
conversation? 

My diary indicates that it was August 18, 1972. 
Where was this conversation had, Mr. Musoff? 

At Mr. Druker's office. 

Please reate to us the substance, or if you can 


recall the words in that conversation, indicating who said 


what to whom, 


A I believe I started the conversation by stating 


that I had been retained by Mr. Papa as tax counsel; that it 


Musoff-direct 6 
was related to me that Mr. Rosenberg had been engaged in 


discussions with Mr. Druker concerning the disposition of 


Q Excuse me, when you say pending cases do you 


all pending cases that Mr. Druker was in charge of and oe 
?| 


mean cases pending or pending cases against Mr. Vi-cent Papa 

MR. BELLER: Your Honor-- 

THE COURT: Sustained. 

Q Did Mr. Druker indicate a defendant with regard 
to pending cases? 

A Vincent Papa. 

Q Continue, please. 

A Mr. Rosenberg had said that -- 

MR. BELLER: Your Honor, as to what the witness 
knew from Mr. Rosenberg the government would object to 
hearsay testimony. 

THE COURT: You are not giving us a conversation 
you nad in the presence of Mr, Druker, is that right? 

THE WITNESS: Yes. This is the conversaticn. 
This is what I am saying to Mr. Druker. I was explaining 
the background as to why I had requested the meeting with 
Mr. Druker at that time. 

THE COURT: Why don't you let the witness start 
at the beginning of his discussions with Mr. Druker and 


give us the substance o* what 7 said to Mr. Druker, what 
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! 
Mr. Rosenberg said in bis presence and Mr. Druker' presence 
and what Mr. Druker said. 


MR. FISHER: Yes, your Honor. 


THE COURT: Why @on't you start at the beginning 


A I explained to Mr. Druker that I had been retained 
as tax counsel by Mr. Papa; that I had requested the meeting 
with Mr. Druker because Mr. Rosenberg hadn't related that 
in his prior discussions with Mr. Druker that: Mr.Druker 
wanted to recommend -- somebody in the Internal Revenue 
Service insisted that Mr. Druker recommend a five-year 


sentence upon a disposition of all pending cases against 


ME. Papa by means of his plea. I stated that I never heard 


of this procedure; that it seemed to be unususl for somebody 
in the Internal Revenue Service to dictate to the U.S. 
Attorney's office the type of sentence that should be 
recommended and tha. I wanted the opportunity to converse 
with that Internal Revenue Service employee, 
Mr. Druker stated that the information was 
incorrectly relayed to me; that it was Mr. Druker's feeling 
that a five-year sentence should be recommended and nobody 
in the Internal Revenue Service had recommended this to him. 
IT said so that there would be no other misunderstandiin 


bk a 


“+ Rosenberg had also relayed the fact that if Mr. Papa\ 
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were to plead to the -- to an income tax violation and 
the contemplated narcotics violation, would that resolve 
all pending cases against him, because if it didn't then 
he wouldn't be in a position to adequately defend himself 
against future charges once he was incarcerated, 

Mr. Druker stated that he knew of no other pending 
cases except those in the Eastern District and that if 
Mr. Papa were to plead that it would dispose ofall pending 
cases against him, 

Then he gave an illustration. As fr recall it 
Mr. Druker stated that if anybody who was connected with 
any of the pending cases against Mr. Papa were to come 
forward with additional information which could form the 
basis for an additional charge against him he would not 
pursue that information to prosecute Mr. Papa, but if that 
somebody who was then unknown to him were to come to him, 
Say somebody who said that Mr. Papa was involved with the 
hijacking of wrist watches or something of that nature, 
then he would feel free to prosecute him. 

THE COURT: He mentioned wrist watches? 

THE WITNESS: I believe he did, your Honor, 

THE COURT: You may continue. 


Q Was anything else said with regard to bargaining 


Or the disposition of the cases pending against Mr. Papa’ 


3 
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cross 
in the Eastern District at that meeting, sir? 
MR. BELLER: Your Honor, I helieve the witness 
has already answered, 


THE COURT: I am not certain he did, Mr. Beller. 


Have you give us the entire conversation on that 


THE WITNESS: In substance, yes. 
MR. FISHER: I have no further questions. 
THE COURT: You may cross-examine. 
CROSS-EXAMINATIQN 
BY MR. BELLER: 
Q When were you retained, Mr. Musoff, by Mr. Papa 
in connection with this tax proceeding? 
ra I was retained in approximately July of 1972. 
Q What were the circumstances that led up to your 
being retained? 
A The circumstances were that there were a pen ag 


income tax investigation being conducted by the Intelligence 


Division in Brooklyn in coordination with the U.S. Attorney's 


office, that Mr. Fahringer had been retained I beiieve to 

handle that aspect and that I was to render technical 

assistance to him in e-anection with that investigation. 
THE COURT: Was this an audit of returns that we 


are talking about or was th arising out of the million 


rgh Musoff-cross 
dollars so-called? 

“HE WITNESS: To my knowledge it was not arising 
out of the million dollars. it was an independent -- 
I don't know what the genesis of the case was, your Honor. 
It was ©. investigation — criminal branch of the 
Internal Revenue Service, which is the Intelligence Division. 

THE COURT: With respect to a particular return, 
though? 

THE WITNioS: With respect to a number of years, 

.] Are you aware!:-how Mr. Papa or Mr. Fahringer became 

aware of the investigation? 

MR. F:> SHER: Objection, if your Honor please. 
Irrelevant. 


THE COURT: It may or may not be relevant. I 


MR. FISHER: Also calling for-- 
THE COURT: He can answer it yes or if he is 
aware. 
A I am unaware. 


Q Pardon a? 


will take it subject to connection, 


A I am nett aware, 


Your specialty is tax matters, is that correct? 


That's correct, 


Now, you went to discuss the information you had 
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received from Mr, Rosenberg with Mr. Druker On August 18th 


’ 


is that correct? 

A That's correct, 

Q That was because you were particularly interested 
in this information with respect to an IRS agent who had 
Made recommendations of sentence, is that correct? 

A That's correct, 

Q And it was the IRS practice that seemed to be 
unusual to you at that time, is that correct? 


A That's correct, 


Q All this was with respect to the tax case, is 


that correct? 
A Pax .on me? 


Q All of your concern was with the tax case, is 


that correct? 
A Primarily, yes. 


Q Did you have expertise in-any other matters? 


A No, I did not, 


Q Were you involved in any other investigations 


involving Mr. Papa? 
A No, I was not. 


Q SO your concern was with the tax case exclusively, 


was it not? 


A That is correct, 
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Q Had you been a Party to any plea negotiations 
prior to your meeting with Mr. Druker on August 18th? 

A I was not. 

Q But you were aware, were you not, that there 


had been plea negotiations prior to your meeting with Mr. 


Druker? 
A Yes, sir, 


Q In fact you were aware that there had been plea 


to your cven being retained in the case, were you not? 
A No, I am not aware of that. 
Q You were concerned with possible misunderstandings 


between Mr. Druker and Mr. Rosenberg, is that correct? 


negotiations on behalf of mr. Papa with Mr. Druker prior | 
} 
' 


A That is correct, 


Q Your concern at that meeting with Mr. Druker 


concerned, was it not? 


A Initially it was but then I shifted over because 
I felt it was important for Mr. Papa, if he were to entertain 
rendering a plea of guilty that he be aware of all the facts 


and that they be accurately represented to him. In other 


words, if the 


| 
was with the tax investigation with which you were wis 
2rO was a misunderstanding with respect "12 


tax case I wanted te make sure that there wouldn't be a 


Sin 


tilar misunderstanding with respect to the other informaticy 


\ @ 


rgh Musoff-cross 
Mr. Rosenberg had inparted to me. 

Q Mr, Rosenberg was present at the meeting with 
Mr. Druker, was he not? 

A That is correct, 

Q Did Mr. Papahave any other attorneys? 

A Present at that meeting? 


Q With respect to any other investigations that 
you knew of. 
A Yes, he did, 


Q Who was that? 


Q Mr. Fahringer and you with respect to the tax 


case, is that right? 

A Right. 

Q You s@y yor were concerned that if Mr. Papa were 
sentenced to five years he would not be able to prepare 
for future cases, is that correct? 

A That's correct, 

Q Did you know of future Cases? 


A At that time-- 


MR. FISHER: Objection, your Honor, calling possibly 


for information Clearly within the attorney-client privilege 


not waived by the testimony of this witness on direct 


examination. eau Re Ra ie 
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THE COURT: I think the question could be reframed 
to obviate the possible exception. I think there is a 
legitimate area of inquiry here, but I don't think the 
question is whether he knew of future case , I think he 
can be asked as to whether anyone had said anything to him 
which gave him reasonable ground to believe that there might 


be future cases, 


Q You knew at the time of the tax investigation, 


A That's correct. 
Q And the narcotics investigation, is that correct? 
A That's wnain 

THE COURT: You see, I still don't know what the 


tax investigation was, what years it covered, what years 


he finally pleaded .o. 


Q Mr. Musoff, what-- 


| 
: 
is that correct? | 
{ 


THE WITNESS: Your Honer, I did not handle the 
actual plea. After I related this information I stepped out 
of the picture and I didn't play a part -- 

.£ COURT: We have the information that he 
Pleaded to Gown. tairs. 
THE WITN: S: In the decision making process. 


THE COURT: You don't Inow what years they were 


examining? 


\ =? 


rgh Musoff-cross 
examining? 


THE WITNESS: Yes. They were examining years I 


believe from 1967 through 1971, 


MR. BELLER: The government has no further questions). 
THE COURT: Any redirect examination? 
MR. FISHER: No, your Honor. 
THE COURT: All right, Mr. Musoff, you are excused. 
(Witness excused.) 
MR. FISHER: We have nothing further at this time, 
your Honor. We are waiting the arrival of Mr. Druker zi. 
about 2 o'clock, 
THE COURT: Is Mr. Rosenberg goi. to testify? 


THE COURT: All right, then at his time I under- 


stand that Mrs. Rosner has handed up = medical excuse for 


Mr. Stanzione. 


MS. ROSNER: I have, yor Honcr. The note reflects 
that as recently as vesterday he was examined by his 
Physician, I believe it is Dr. Londin, and is still running 
a 102 fever, 

ZI would suggest, your Honor, as the government 
did when we attempted originally to schedule these motions, 
that we hold’ the motions to suppress immediately before 


the respective witnesses testify. My experience is, your 
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Honor, that it never takes more than ten minutes at the 
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outside and I don't see any objection. The government 
originally suggested the procedure and I think it is a 
situation where Stanzione should be present for this type 
of hearing. 
THE COURT: The request poses somewhat of a 
problem here for me in this regard, that this is a case 
where I will be dealing with a sequestered jury and I don't 
think it is in the interests of anyone, the jurors, the court} 
the government or any defendant for jurors to have lengthy | 
periods of time staring at the walls of the jury room while 
the court conducts what is Supposed to be a brief hearing, 
but occasionally may extend and I don't cut anybody off if 
they have relevant proof to offer. I can't take a guarantee 
that the hearing will Only take ten minutes. 
MS. ROSNER: May I Suggest this, then, your Honor. 
THE COURT: I would like to meet your problem partway. 
One thought that occurs to me is that if he is not better 
tomorrow I might take the proof and not close the hearing. 
You and Mr. Stanzione can read the transcript and if when 


he reticas, if I can take him at the end of the day or 


and complete any matters which his reading of the transcript 


at a luncheon recess or something I might reopen the hearing 


Will call to mind. That would be one possibility. 
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MS. ROSNER: I have an alternative, your Honor, 
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which may work just as well. I know your Honor contemplates 
long days because of our sequestered jury, Lut I woud be 
perfectly happy, since the motion is made by us, to remain 
after the finish of the court day’ préceding the testimony 

of either of these witnesses or the first court day of trial 
or any afternoon convenient to your Honor and we could 

have the hearing then and not interrupt the jury's day or 
have them inconvenienced. 

THE COUF’*: You know I have to think about the 
supporting personnel. There is a limit to the number of 
hours which our dedicated staff people, the court reporters, 
the clerks, the marshals, all the other people can work. 

A couple of our defendants are in the House of Detention 
and they have to get there in time to have their dinne~. 

While I would like to get the case going as 
expeditiously as possible, and I have tried to be very 
em, hatic with everyone, including the prosecutors, about 
my wishes in this regard, I think you come to a limit, you 
come to a practical limit of how much you can do oh that. 


It looks to me if what he has is the flu -- the 


Goctor doesn't say what his condition is except that he has 


@ cough and a general malaise and a fever of 102 degrees, 
which is not insignificant by any means, but it is not 
ae 


SOUTHEAN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


-—. = See ee ne ew rm F £48 


A 123 
we A Ug 


18 


likely to be long standing and I wonder why you couldn't 


MS. ROSNER: That is fine, Judge. 


THE COURT: Why don't yai run a check on his 


health tomorrow and we will see. I will see what time we 


come in tomorrow and do it. | 
| 
can arrange it, | 


Can the government have the people here tomorrow? 


MR. COGNEY: Yes, we could have our witnesses here. 


| 
May I just say, your Honor, I would like to serve 


on Mrs. Rosner now and on the court -- I have already given 


Oe Baw et Vr he OR ae ew emt 6k 


it to Mr. Lopez -- an affidavit in eppesition to this motion, 


THE COURT: I thought it was agreed that the court 


MR. COQNEY: Well, your Honor, the government's 


position is that there hasn't been an adequate factual 


should take proof on this mot ion. | 
showing that there are 


bases for any allegation that there 


is improperly suggested out of court photcgraphic ident ifica- 


tion. We suggest in our affidavit that an expeditious way 


to handle this motion would be for the government to turn 


Over to the court and to the defense counsel, make available 


to defense counsel the spread of photographs that were shown 


to the various witnesses and if after these witnesses have 


testified at trial and established the basis for the 


| 
:. 


Contention of their prior contacts with these defendants, 


=> > 
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if there is any question as to the Propriety of an out 
of court statement we could go further with the hearing, 
Sut we think Pre-trial that the delivery to the court of 


the pictures should be sufficient. 


THE COURT: I don't want to take anything ex parte, | 


in fact as far as fr am concerned you ‘mark the exhibits, 
mark the pictures and give chem to counsel, If counsel 
thinks the pictures are sufficiently representative so as 
not to be a ground for a grievance, I assume counsel will 
proceed accordingly. 

MR. COONEY: I have no problem with that, your 
Honor, Perhaps ve could do that, 

THE COURT: I think :you should do that and then 
Mrs. Rosner may respond. 

MR. COONEY: Pine. 

THE COURT: Would you take a look at his pictures, 
That should have been done earler,. 

MS. ROSNER: Maybe if counsel can confer a little 
while we may beable to reach a disposition on it. 

MR. COQNEY: We May be able to resolve it. 

MS. ROSNER: I don't offer that as a binding 
Offer to Stipulate, but we will explore it at least, 

THE COURT: All right, I would like to take a 


Short recess and I wonder if Mr. Cooney and mr. Beller and 


rgh 

Mr. Pisher would join me with the court reporter inside. 
10:30 tomorrow if we have to go forward with that. 
Is there anyone here sitting for Mr. Laifer? 
MR. ROSENBERG: I will cover for him. 


THE COURT: Mr. Cooney, would you see Mr. Laifer 


gets this so-called rap sheet? He ought to look at it because 


I am prepared to rule on it. Will you see that he gets it? 
MR. ROSENBERG: Certainly, your Honor. 


THE COURT: That is for Mr. Giamarino. 
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(In the robing roan.) 


3 f THE COURT: I wanted to deal with your inquiry 

4 which you mace outside as t> what disposition I had made 

5 of these motions and I felt that since you had presented 

6 | at least a part ,our application by documents which on 

7 | your application were sealed and by an in camera hearing, 
i) 


that perhaps you would prefer to have your inquiry stated 
in the same fashion so we don't create any problems. 

MR. FPISHER::Thank you. 
THE COURT: I am in the process of writing a 
| short memorandum on this subject. It has taken me longer 
than I expected. I want to hear what Mr. Druker says about 
the plea bargaining and I didn't really realize I was 
getting more testimony from Mr. Druker until yesterday. 

I have a slight logistics problem. I think you 


| are entitled to have the findings mate on your motion to 


| suppress before you go to trial. I would love to wait for 
| the Court of Appeals in Tramunti, but I think it would be 
unfair. So I have on the productio line memorendum I have 
to write in Mr. Laifer’s matter and the yuestion of this 
Rule 12 motion that you have, or the two Rule 12 motions 
which I expect to deal with together. 

Now, the bottom line of it is that I am planning 


to determine those motions at the end of the trial. I am 
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| | 
2 | stating the reasons for reaching that conclusion. Unless 


\ 

3 ij something unforeseen or something not set forth in your 

4 } motion papers is introduced into it this afternoon I will 
I 


exercise the discretion granted to the court under Rule 12 


| 
| 
subparagraph 4 of the Criminal Rules. If this creates | 


and if that is your problem please tell me and both sides 


16 of this case will have no full cooperation to get it out 


6 | 
| 
7 | a problem for you to the extent that you have some plan ; 
8 i which requires you to have a formalistic decision from this 
ul 
9 court, then you could disclose it to me and fr will put | 
10 everything else aside and do this first. I assume you would | 
il rather have me tend to the money first, but when you asked | 
12 i me the question which you asked out» Je in the flat out | 
13 fashion in which it was posed I assumed that Maybe you | 
14 were anxious to resolve of re~ord where the court was going, , 
15 | 


~ 
Nn 


for you faster, 


MR. FISHER: That is the case, quite frankly, your | 


19 | Honor. T” be candid with you, after your Honor indicated ! 


' 

20 that you were considering not deciding the motions veeEES, 

2 | , i 

! | I think rz dia Say that it was our position that the court | 

j ; 

2 | 

| had no diserotion in that area. your Honor has vast discretio | 
2 || 


in how you proceed, but our position is the court is required 


to decide the question one way or another pre-trial, 


i THE COURT: May we are quibbling over the use of 


eee SOUTHER Ciera 
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the word "deside". Obviously the court has to deal with 
the motion, but I take the view that the court need not 
gtant or deny relief with finality with respect thereto, 
but they hold these Special issues for the disposition of 
the general issues, fr am about 90 per cent completed in 
my research on this matter and while I was reacting in an 
impromptu and perhaps improvised fashion in my talks with 
you yesterday where I indicated what I thought I would do, 
I now find that there are reported cases which substantiate 
Going that and r expect to lay out the problem and reach 
te conclusions, cite the cases and give my reason. I am 
a little bit concerned about making a memorandum order, 
which I supp@we would have to be sealed also, in view of 
the continuous requests to seal the Druker material, which 
I have honored in each case and which the government has 
not opposed, T£ you need that in a hurry I will get that 
for you as promptly as I can. All you have to do is to 
tell me. That is why I invited you in here. 

MR. FISHER: I appreciate that. Might I just 
state this, your Honor. Ther~ is dictum mallah which does 
Suggest in a double jeopardy motion the court may be well 


Within its discretion and we insist the other way, but 


| 
| 
| 
| 
| 
| 
| 
| 
| 


“peaking candidly there is that dictum which suggests the 


court might well hold off. 


SOUTHERN DI 


THE COURT: I would ask you to try to not reargue 
the merits. I am trying to meet Whatever tactical or 
practical problems face you in this matter. 

MR. FISHER: I appreciate that, 

THE COURT: If they don't exist, as I assume 
perhaps they do from what you said outside, then tell me 
they don't exist and I will take a longer lunch hour. 

MR. FISHER: They do exist, your Honor. We are not 
interested in an opinion on the million dollars at this odin) 
in time. We are muth more interested in your ruling on 
the due process double jeopardy motions because- - 

THE COURT: Does that have to be sealed? 

MR. FISHER: Quite frankly, your Honor, z would 
hope that the court would ideal with each motion separately, 
and I wil’ tell you frankly why. We were planning to go to 
the Court of Appeals in the event that your Honor does not 
decide the issue pre-trial. 


THE COURT: I inferred from what you zaid outside 


elevators in the building we- fcr. you are certainly free 
to Wo that. Just tell me so I can file it accordingly. 
Thet is really what I was trying to find out. That is 


the purpose of asking you, that plus finding out whether 


YOu Wanted ‘it sealed. I expect to deal with them in a 


that that might be the case. Of course that's what the 
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single memorandum because I really think they are inextricabl 
combined, but of course, since Stans v. Gagliardi, the 


Court of Appeals has showed a willingness to deal with 


these matters and, you know, if they want to they can. So 


I hope they realize that just like Stans v. Gagliardi we 
have this jury panel all set ‘to come in here, all these 
taxpayers that we are going to have to lock up for three 
weeks. 

All right, I think there is no purpose in discussin 
anything further with you at this time. I will make every 
effort to have my memorandum and order ready for you by 
the end of the day, with any luck. If there are proof- 
reading mistakes in it don't any of you take umbrage. 

MR. FISHER: I am hardly in a position te do that, 
your Honor. M. it I just say, so that I know -- we could 
be doing our research this afternoon -- your Honor is not 
deciding the merits of the issue, but merely indicating 
that you will not decide them at this point; is that roughly 
it? 

“THE COURT: I am basically relying on Rule 12, 
Subdivision 4 and I am also relying on decided cases in 
this circuit and elsewhere. More of them, by the way, 
exist han I had thought. I had thought this was a question 


which peonle Ordinarily didn't litigate, but I was surprised 
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to find that this problem is not unusual, I am preserving 
21l of your rights under both motions. At least that is 


what I propose to do, unless they tell me I can't, and giving 


my reasons for the exercise of the discretion in that regard 


and I will try to get it in your hands as promptly as 
possible, 

Now, how long are you going to be this afternoon? 

MR. FISHER: I don't think we will be longer than 
an hour at most with Mr. Druker. 

THE COURT: All right, then I Suppose I should 


See you again ut 2:15. Try to be a little early. 


(Luncheon recess) 
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AFTERNOQN SESSIQN 
2:30 P.M. 
Present: 
wr. Beller 
Mr. Fisher 
Mr. Rosenberg 


Mr. Vincent Papa 


“HE COURT: How about Mr. Laifex: 

MR. ROGENBERG: He is not here, your Honor. 

THE COURT: Are you prepared to proceed? 

MR .FISHER: Yes, your Honor, I am. 

THE COURT: Let's get the witness in. 

MR. FISHER: James O. Druker. 

Your Honor, in the interest of expediting matters 
I wonder if wouldn't be permissible to make the affidavit 
of Mr. Druker a part of the record. 


THE COURT: It is a part of the record, but you 


' can't determine contested facts on affidavits. 


JAMES Oo. DRU KER, called as a witness, having 
been duly sworn,testified as follows: 
MR. FISHER: So that the record is clear, your 


HoOncr, this testimony will be limited to the due proces. 
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aspects of the previous motion filcd in October and 
will not go into the double jeopardy contentions. 
THE COURT: All right. 

DIRECT EXAMINATION 
BY MR. FISHER: 

Q Mr. Druker, how are you presently employed? 

A I am an Assistant United States Attorney for the 
Eastern District of New York. 

Q How were you employed in 1972, sir? 


a I was a special attornev vith the organized 


crime and racketeering section ~i the United States Department 


of Justice. 


Q Was chat your ‘irst position with the government? 
A With the federal government, yes. 
Whe- di7 you become so employed? 
in July of 1970, 
When were you admitted to practice? 
BK November, 1969, in Massachusetts. 
Q Are youfamiliar with a prosecution brought against 
the defendant Vincent Papa by the Strike Force in the 
hastern District of New York? 


A Yes. 


Q What was your relationship, if any, to the 


Prosecution? 


A 


Druker-direct 29 
A I conducted the investigation and prosecution 
of Mr. Papa and others. 
Q Were indictments filed in connection with that 
prosecution? 
A There were. 
Q Which were they? 
A That I can recall specifically there were three. 
One I believe was 72 Cr. 88, which would have been filed 
arou..d January of 1972. Then there was 72 Cr. 433, 
which would have been March or April -- probably April ot 
1972. Then there was 72 Cr. 478, which was May or June of 
1972. 
Q Would that be 72478 r+ 72473? 
473 probably. 


THE COURT: it is the one attached to the motion 


Papers, isn't it? 


| 
MR. FISHER: Yes. | 
THE COURT: There is no arguiient about the wseiitiaed 
ness of the indictment. | 
Q Now, you prepared an affidavit in connection 
with the proceedings herein? 
A I did. 


Yes 


-e 
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Q That was sworn tc by you on November 11, 1974? x 
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Q Therein you recite, do you now, these three 
affidavits? 
A The three indictments do you mean? 
Q J'm sorry, indictments, yes. 
yes. 
And you recite the dates that they were filed? 
A Yes. 
Q And the dates cited therein are correct, is that 
correct? 
A To the best of my knowledge, they are. 
Q With regard to 72 Cr. 88, that was an indictment 
based on the grand jury testimony of Paradiso? 
A Of one Angelo Joseph Paradio. 
Q And with regard to 72 Cr. 433, that was based on 
the testimony of Stanton Garland, is that correct? 
A Principally, yes. 

THE COURT: On the first indictment, was there 
other testimony besides Paradiso? 

THE WITNESS: I would believe it would be 
principally Paradiso, but not exclusively and with regard 
to the second indictment principally Stanton Garland. 

Q What other evidence was presented to the grand 
Jury with regard to the Paradiso indictment? 


With regard to that indictment I believe there was 


.) ’ 
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the testimony of Suffolk or Nassau County police officers. 
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3 f I believe I recall a James Thompson and possibly one or 

4 | two other officers that testified. 

5 THE COURT: Just surveillance testimony of Paradio? 
6 


THE WITNESS: Some surveillance and I believe 


| ' 
| | 
| 
7 | gearch warrants. They testified with regard to the fruits | 
of some search warrants that were executed in that case. | 
| 


3 THE COURT: Against this defendant? 
10 | THE WITNESS: Against co-defendants. | 
i 
ll | Q With regard to 72 Cr. 433, the Garland sates iid 
12 | what other testimony, if any, was presented to the grand 
: 3 if. 
P |} jury generally? 
" | A I can't recall offhand. There may have been a | 
5 | Bureau of Narcotics and Dangerous Drugs agent. All that | 
" | I can actually recail is Garland. | 
. Q Now, you testified about indictment 72 Cr. 473 
* | which was referred to in your affidavit as a consolidated | 
8 indictment. T 
ms A That's correct. ; 
* Q Consolidating the two previous indictments, is that | 
= correct? | 
_ A Yes. 
“4 
1) 


Was testimony present to the grand jury beyond 


= 
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2 first two indictments? 

3 4 TO the best of my recollection, no. My best 
? 


| recollection is that :t was the same grand jury that head 


| 
| | 
5 | the prior two indictments and that they were asked to 
6 | Supersede those two indictments. 
7 Q During your prosecution of these cases against | 
8 : Vincent Papa you met from time to time, did you not, with | 
8 | his attorneys? | 
, 10 | A Yes. | 
ll Q Who? | 
R A Variously it was Theodore Rosenberg, Fsq., 
: 13 Fr-nk L pet, Esq., Wally Musoff, Esq.-, and Gino Gallana. 
| 14 | Q Do you recall the point in the pre-trial happenings’! 
15 in connection with those cases that a witness for the sro 
16 | disappeared? 
v | A Yes. | 
” Q Was that on or about June 30, 1972? | 
19 | A Yes. 
0 Q Do you recall thereafter discussions with counsel | 
a for Papa with regard to a plea bargain? | 
. A Yes. Both prior thereto and afterwards. A 
° | Q Did you have a conversation on or about August 18, 
-T 1972, 


with Messrs.Rosenkerg and Musoff? 


A I can't recall the date. I had numerous 


} 
. 2autwe eam Mie4e etee 2ai.ee arenameeace 1.4 sb mii miiweises 
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discussions with Mr. Musoff, but I can't recall who elese 


WaS present during those discussions. 


2 Now, during the course of the various negotiations 


rgh Druker-direct 33 

2 discussions during that whole period in various combinations, 

3 “xr. Musoff alone, Mr. Gallina and Mr. Rosenberg, Mr. Lopez 

4 ! and Mr. Gallina. Some telephone and some in person. I 

5 | couldn't give you the dates of any. | 

6 | Q All right, in any event bi ini recall a con- | ! 

7 | versation where Only those present were you, Mr. Rosenberg | 

8 and Mr. Musoff? 

9 ) A I have no specific recollection. I am not saying | 

10 there wasn't, there probably was. I don't mpecifically | | 

11 : recall any. | 

12 | Q You recall, however, a conversation in relation | 

13 | to plea bargaining with regard to Mr. Papa had with Mr. | 

i4 Musof f? | 

15 A I recall -- | 

16 i THE COURT: You are talking of Mr. Papa had | 

| 

7 by yourself and Mr. Musoff, | 

18 THE WITNESS: Mr. “usoff came in fairly late in | 

19 _ the game,as fr recali, and his role-- | : 

” THE COURT: Can't you just answer counsel's | | 

od question. Do you recall any such three-way conversation? | | 

™ THE WITNESS: I can't Specifically. I recall | | 

* | 
| | 
| | 
| 
| 
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that you have described, these negotiations led ultimately 


to a plea bargain, did they not? 


A Yes. 
Q When in point of time was a bargain reached? 
A I believe the bargain was finalized on August 18, 


1972, It may have been Shortly prior the .co, but that 
would be my best recollection. 

Q How, sir, do you fix that date? 

A The first step in the bergain that we had con- 
Summated was to be the surrender of three or four of Mr. 


Papa's co-defendant which took Place I noticed on my file 


this week on August 2lst of 1972. Something that 1 reviewed 


in my files indicated to me that I had met with them on 
August 18th. I can't recall what it was, but that would be 
the preceding Friday, which I believe is when the agreement 


was finalized. May have been shortly prior to that. 


THE COURT: These were fugitives who were surrender- 


ing or people on bail or what was it? 


THE WITNESS: These were fugitives. Part of the 
agreements was that these individuals would Surrender them- 
selves on August 21, 1972. 


Q This bargain that was arrived at on or about 


august 18, 1972, was arrived at in’ a conversation be tween 


yOu and counsel for Papa, is that correct? 


Q2GtsPT tet Oem M14 Gree eac.ane asus... 
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Q Who specifically were present? 


A Yes. | 
| 


A Again at that time Mr. Musoff I remember had the 
lead, more or less, in the discussions. I am certain that 


he was present. I can’t recall which, if any, or how many 


| 
| 
of co-counsel were present, 

Q Please relate to us as best you can the conversa- 
tion as it related to the final bargain struck. 
| 
B All right, let me say my best recollection is | 

that Mr. Rosenberg was present also, although I can't say 
| 
for sure. 


The final discussion was that -- and I don't 


recall which specific defendants. It was I believe somewhat 


of a package deal. Mr. Daniel Ranieri, Mr. Rocco Evangelista 


and I believe Mr. Anthony Passero, who at that time were ) 
fugitives, were to surrender to the government on August wah 
1972. They were to be processed and printed. Subsequently, | 
as part of the package the government was to dismiss the 

cases against them. Mr. Papa and I believe some other ae 
but I am not certain, but I know Mr. Papa was to plead guilty 


on September 5, 1972, to a one count conspiracy plea on 


the indictment. I believe it was a 173 or a 174 Title 21. 


Mr. Papa and it was fairiy well understood that the judge 
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would listen strongly to the governuent's recommendation 


in the case. 


Mr. Papa would surrender on October 2, 1972, 


and as soon as I had received word of his surrender the 
gov rrment would dismiss against Mr. Passero, Mr. Ranieri an 


Mr. Evangelista. 


THE COURT: Who was the fourth fellow? 


THF “TNESS: Di Ametto, possibly ssibly 
Frank Di Americo. 
Q was a Mau named Virgil Alessi part of this 
bargain? 


A Yes. With rega d to Mr. Alessi, I believe he 


government was to dismiss against him, I am not a hundred 


per cent certain, and I believe Mr. Passero was to take 


a guilty plea rather than be dismissed. I can't remember 
all of the details in that regard. 


Q Was anything else promised to ccunsel for Papa 


in return for his plea? 


A Are we referring now to what the plea would 


cover him on? 
Q Yes. 


A Mr. Papa was advised-- he was concerned he said 


about -- through his attorney -- 
THE COURT: Was he there? 


rears 
4s 


WITNESS: No. This would have been through Mr. 
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Musoff and possibly mr, Rosenberg and Possibly one or 


more coO-counsel. mr, Papa, through his lawyers, advised 


that he was concerned about being indicted again on the 


Same conspiracy, He wanted to know that once he took 


his plea and was Sentenced, that that would be the end of 


| his case, T advised Mr. Papa's 


as far as this conspiracy went. 
of the law afforded him this; 


turn up next month or next year that a witness came to us 


with evidence against Mr. Papa on another piece %f this 


Same Conspiracy, that he was covered on that. I further 


made clear to them that should a witness POp up who gave 


us evidence of unrelated criminal activities On Mr. Papa's 


part, even though it was during the same period of the 


conspiracy, that he was not covereée on that. 


Q Now, you used the word “covered” here. Is that 


the word you used then, af you can recall? 


A NO. What I would have said then is that he is 


“overed on this conspiracy and he won't be indicted for 
reindcicted or rearrested for any piece of this conspiracy. 
T1nk Twent into a little more elaboration. 1 advised, 
'"F oxamole, that if Somewhere down the chain of the ladacr 


‘4 Out that mr. Loria had been selling heroin to 


24% coople who were not named in my conspiracy but 


cece etre 
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thet it developed or became clear that this was as a 


result of the same chain from Mr.: Papa On Up. that he 


would be covered on this. Anything to do with that conspiracy. ~ 
Q Theat conspiracy or crimes going out of that 


conssiracy were covered? 


——e ee ee Se OS eT PRES 


A That conspiracy or any of the overt acts contained | 
aa 


oe 


——= 


in that conspiracy. 
Q At that point in time Mr. Papa stood indicted, did 
he not, under an 848 count, which was the fifth count in 
72 Cr. 473? 
A gaat's correct. 


Q Was counsel for Papa tokdat that time by you 


a 
2 — eee eee 


that his plea as contemplated to the conspiracy count 


would satisfy count 5, the life count? 
hy Well, I believe he was told that his plea -- I 
think the understanding was-- was in satisfaction of the 
indictment. 
Q And every count naming him contained therein, is 
that right? 
A Yes. 
TIF COURT: You used the word “unrelated” in one 
recent «nswers. Is that the word you used in 
discussions with these people? 
ik WITNESS: To my best recollection, yes, Sir. 
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2 THE COURT: Did you qualify or modify or explain | 

3 | that ord “unrelated” in any way? | 

4 | THE WITNESS: I gave them a hypothetical which, | 

5 } if I recall, was that if . witness popped up and it were a 
6 


witre ss that was part of this same conspiracy and he told 


|| us about Mr. Papa being involved i: ‘jacking activities | 


some of the same cast ~f characters involved, that he would 


not be covered on th . 
i THE COURT: Did you have a suspicion at that time ' 
that he had been involved in hijacking activities? 

THE WITNESS: No, but I used the phrase to them. 
I said I didn't want to give him a carte blanche for every- ' 
thing that he may have done in the past. 1 said he is covered; 


| | 
8 h during that same period of time, even though there may be | | 
| 


On this conspiracy and that's it. I do remember using the 


3 5 

a; term “carte blanche” and telling them that he was not going | ; 

to be covered on everything that he had done during that | 

Bs period of time or prior. | ’ 
Q Do you recall posing a hypothetical involving | 


stolen watches in a hijacking? | 


A Yes. 


THE COURT: What was the basis for using a ! i 


rata . . et * * . 
**serence to hijacking? Did you connect Mr. Papa in some 


"aRrer with aijacking? 


4 
« «vite ce 
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2 | THE WITNESS: No. I just tried to pick something-- 


"ae 2 


3 | it was just the first non-narcotic crime that entered my | » 
ij . 
4 | mind. It could have been bank robbery or something else. | 
5 | Hijacking just happened to hit me at the moment. , 
6 Q SO wi*h regard to or in consideration for Mr. | 
7 Papa's plea to count 1 of the consolidated indictment, | 
. Mr. Druker, he was promised then that he would not be | 
! 
9 | prosecuted for further aspects of that conspiracy, would that 
10 be a fair statement? ) 
MN i A Yes. | 
@ Q Even if they were to form substantive counts? 


MR. BELLER: Your Honor, *I object. 
THE COURT: I will overrule the objection, although 


I think that the objective test has to be applied to what 
™ ‘Mr. Druker told the attorneys. I will take the answer. . 
A I told them what I just testified to and I also : 
told them that -- I said "Zz am giving him what the law | 


; Ps 
affords him." 


I said he can't be indicted again on the 
> eseee Conspiracy. 
I mentioned I didn't elaborate any further, nor did the 


- y 


Beyond that and the one or two hypotheticalq 
c 


Was there any discussion about the possibility 


®- A Substantive count involving transactions relating 


‘here may have been. 


2 §% conspiracy to which he had pleaded? | 
I have no specific 
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to 


recollection of any. 


| 
| 
| 
THE COURT: What is your basis for saying there | 


3 
4. may have been? 
3 THE WITNESS: Simply that I can't say a hundred | 
6 per cent thac there wasn't. I don't recall it at all. I : 
; have absolutely no recollection of it. I know that something 
8 | was mentioned about overt acts from our conspiracy that he : 
{ 
9 was covered as far as those were concerned. | 
" QO As far as substantive counts? | 
ut A Well, the terms we used were overt acts. 
S MR. BELLER: Your Honor, I object to Mr. Fisher's 7 
os characterization. 
> " MR. FISHER: I'm sorry. | 
: THE COURT: I think within reason Mr. Fisher | 
" may explore the witness’ subjective thirring, but what is. 7 
really more important is what did he say. 
j THE WITNESS: The term that we referred to was 
? overt acts. 
Q What I am trying to get at, was anything -- : 
‘ss a I remember I said we are not going to pluck out 
& ; : “A Overt act out of this conspiracy and then turn around 


Ana 


‘Ma reindcict him on it. 


5 


So that Mr. Papa was promised as well, then, in 


ne 


= nis plea, overtats in furtherance of this 


7 
1 

J 
’ 
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conspiracy would not give rise to Subsequent individual 
prosecutions? 

A That's correct. 

Q Was there any discussion with regard to related 
investigations of Mr. Papa? 

A Yes. 

(Mrs. Rosner and Mr. Lopez entered courtroom 
at this point in time.) 

Q What were they? 

In June of 1972, or thereabouts, my best recol- 
lection is June, I was advised that the Internal Revenue 
Service had a tax case going, or a tax investigation 
which they were procecding with against mr. Papa. I remember 
@ special agent came up and asked me if I was handling 
the Papa narcotics case and then he advised me of his in- 
vestigation. Following this I disclosed the investigation 


to counsel for mr, rapa and this in itself became a subject 


of the plese bargaining. 


0 What was agreed upon between counsel for the govern- 


' 
ment and the defendant with regard to tiat investigation? 


A Thi: was part of » it we referred to previously 


13 the package. Mr, Papa would be pleading to one count 


an incone tax information Charging him with evasion 


ws hat he would be Sentenced to five years on that, or 
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that the government would recommend a five years' sentence, 
which was to be concurrent with the narcotics sentence. 

2) Ana that plea, or the plea package would then 
satisfy whatever Internal Revenue investigation was then 
pending against Mr. Papa? 

A That's correct. It was in satisfaction of the 
indictment hich encompassed -- of the information, which 
encompassed all aspects of the IRS investigation. 


THE COURT: Did you have a practice at that time 


to reduce such a bargain to writing? 


TIE WITNESS: No. It would generally -- subsequently 


we developed a practice of putting such agreements into a 
memo form or a letter to counsel with a copy to the court. 


At that time we did not. 


THE COURT: Either in your own files or in your 


dealings with opposing counsel? 


THE WITNESS: No. Earlier in this particular 


case I had done a memorandum to Washington to the Organized 


Crime Section asking for approval on a plea package which 


esosetuently fell through because of the escape of one of 


“Y Witnesses 


- That was the only -- the only part of the’ 


aD iy | 


>ergaining that was reduced to writing in this case. 


THE COURT: A more rigorous bargain that was 


“Sed, 
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2 THE WITESS: Yes. : 
3 THE COURT: Was any part of this bargain disclosed. 

! 
4 ! to the court? | 
5 | THE WITNESS: Of the previous bargain? | 
6 THE COURT: No. This present one, the One you are | 
7 testifying to. | 
»| 


THE WIINESS: Yes. 

THE COURT: In what manner or by what means? 

THE WITNESS: It was disclosed to the court by my 
going into chambers with the trial judge, stating to him 
what counsel had offered to us, stating the weaknesses of 
our case, the problems that we faced and asking if the court 
“ould go along with the government's recommendations 
in the case to which the court indicated that-- I think ‘ 
the judge's words were "I don't give out any guarantces, | 

| 


but you can tell counsel that I will listen very, very strongly 


to the government's recommendations in cases like this 


. 


and they can pretty much be assured that the government's 


| 
recommendation will be followed." 


THE COURT: This occurred prior to the mecting 
<nat you are just testifying to? 


THE WITNESS: This occurred ater August 18th, 


‘elieve, and on the morning -- I would say that this 


red on September Sth, the morning of the actual pleas, 
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n 


that I stcpped into the judge's chambers out in Westbury 


PO Ma 


3 | and that if his answer was negative the whole thing would 
4. fall through. 
5 | Q Prior to your testimony here today, Mr. Druker, 


you have had conversation with me, have you not? 


' 
| 

. i Q And therein have I ever asked you to check your - 
{ 


A Yes. 
° files for the possible existance of any inter-office memo- : 
ia randa or any inter-departmental memoranda with regard to | 
i the plea bargain package we have been discussing? 
- A Yes. : , 
a Q And you found none, other than the one you ae ‘ 
“ described to the court. 1 ‘ 
A That's correct, yes. 


) With regard to the one that you described to the 


court have you had occasion within the last few weeks to 


look at that? 


| 
| 
| 
| 
A I would say a month or so ago I reread it. 
Q And does that document in any way --- would it in % 
i uny Way assist you in your recollection of the events we : 
. ire now discussing? 
i ‘ No. That document simply had terms -- : 
‘ * 
7. COURT: He just asked you whether it would i 
eebest you in refreshing your recollection. That's all. your | 5 


+ | 
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rw 


i 
answer is yes or no. 


3 A The answec is no. | | 
4 Q In addition to the promises and conditions | | 
5 that you thus far ¢: scribed was anything said between cdl | 
6 | here regarding related investigations of Vincent Papa? | 
7 | A I am not sure if I understand. In other words, i 
a | 


| did I tell him that we had other investigations or that 


; we didn't have other investigations? Were any promises 


of related investigations of Vincent Papa? 
2 A I . @ounsel for Vincent Papa that this en- 


| 
made with regard to the non-prosecution and/or non-existence | 
compassed what we in the Eastern District had going against | 
1 

| 


him and that to my knowledge there were no further cases 
pending against Mr. Papa in the Eastern District of New York. 
. Q In fact, quoting from your affidavit on page 5, 
, paragraph 10, you told counsel for Papa that "His pleas | 


would satisfy related investigations of him in the Eastern 
District of New york"? 


A I am not sure if the wording of that is quite 


eccurate. I told him -- what I told him was that this is 


‘. by ae . . 
-n the Fastern District of New York and he is covered on 
" “Sis stufe 


Or these cases. I don't think the wording of 


re 


| 
*verything that I know about that's going against Vinny | 
| 
*“% FGuite accurate, | 
| 
| 
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Q Did you prepare the affidavit filed in connection 
with these proceedings dated November ll, 1974? 

A I prepared them in the sense that I sat -- I 
wrote down my recollection of these events, I discussed them 
with Mr. Cooney and Mr. Beller afterwards and they asked 
me questions on a number of aspects of it. I believe Mr. 
Cooney prepared the affidavit, which I read, checked for 
accuracy and I think I might have made one or two minor 
corrections onit and following that I signed it. 

THE COURT: At that time you were not working 
directly in the otfice of the United States Attorney of 
the Eastern District, were you? 

THE WITNESS: At the time of the affidavit? 


THE COURT: No. At the time of these discussions 


with Mr. Musoff and Mr. -- 


Tho WITNESS: No. I was with the Strike Force, 
which was a separate entity. 

THE COURT: Would you, in the course of your 
regular duties, baie or have reason to know what investiga- 
tions or inquiries were pending against Mr. Papa in the 
office of the United States Attorney at that time? 

TIE WITNESS: Yes. It was joint filing and 


‘ini niatratively everything was joint. I would have known 


“p's any other cases against Mr. Papa in that district. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, HE YORK, N.Y. CO 7-4560 


re 


oe 


153 


rgh Druker-direct 48 

} 

| 

Q In words ccs in substance, Mr. Druker, were counsel | 
gations were then known ts you in the Eastern District of 


New York? 
A Yes. 
Q And that representation -- | 


THE COURT: To you or to the United States piconet 
THE WITNESS: Well, when I said to me, tt actually | 

meant the same thing. It meant any investigations -- I | 

represented that I had checked in the Eastern District of | 

New York; that these were the only two cases that I knew | 

of that were pending against Mr. Papa and that, therefore, L 
this plea satisfied everything that we had going in the 


Eastern District of New York. 


| 
| 
Q Now, during these discussions a pleading date | 
was set, wasn't it? | 
A Yes. 
Q And that was September 5, 1972? | 
A Ye S. | 
QO 


Were your representations continuing to and 
~ncluding the pleading date? 
a My representations as to what, everything? 


f 


a 


= COURT: Why don't you go to the underlying 
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for Papa told that his pleas would satisfy whatever investi- | f 
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2 question. Did you say anything additional or different 


3 2° this defendant or his attc..1eys with respect to the 


plea bargaining between che date you have just testified 


to and the date that he pleaded guilty? 


THE WITNESS: 'o, the question wasn't raised 


7 || as to -- no one ever Cunsidered the question of what would 


} happen if someone came in with a new @se between the 
| 


date of the finalization of the agreement and the date that 


he pleaded or was sentenced or surrendered, 
i THE COURT: 


Did you say anything to them on this | 
12 | 


, Subject-- | 
i 
3 THE WITNESS: No, I don't believe this was ever 
i raised, 
iS THE COURT: During that period. 
’ THE WITNESS: No, 
: Q 


In any event you had told them that with regard 


to investigations known to the Eastern District of New 


fork of Vincent Papa, the pleas that you were negotiating 


“ould satisfy each and every one of those? 


e We are talking now about mid-August of 972, 


isn't that right? 
Yes, 
You now know, do you not, 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


that on or about July 17, 


SOUTHERN DIST A) 


Qo bh . REVISE T EAAMINAT ICN 


I; let ancill a] ive is 
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2 3 1972, a man named Joseph Ragusa made a statement to | 
3 a colleague of yours in the Eastern District Strike Force, | 
4 h William Murphy? | 
5 | A Yes. | 
6 7 You are now familiar with the substance of | 
7 that statement, is that «° «zr sact? 
: 8 | A Yes. | | 
9 "} 


MR. FISHER: May this be marked for identification | 


for purposes of this hearing, your Honor? | 


THE COURT: Mark it. | 


(Defendants' Exhibit A marked for identification.) 
MR. PISHER: May we have a stipulation from the 
government that this is a true and accurate copy of the | 


Statement submitted by Mr. Ragusa? 


THE COURT: It:was in the possession of <he United 
States Attorney's office prior to September 5th, is that 


raght? 


MR. BELLER: On Mr. Fisher's representation 


that it was a copy of the statement submitted on the previous 


occasion -- 


MR. BELLER: All right. 


THE COURT: All right. 


(Cefendants' Exhibit A received in *vidence.) 
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2 Q Prior to September 5, 1972, the pleading date f 

. ‘ 

3 in the Papa case, were you specifically advised of the | + 

4 existence of Joseph Ragusa and his cooperation with your | h 

4 | department? | 

6 i A Yes. ! ; 

. 7 | Q Were you further advised that Mr. Ragusr “ad 

8 implicated in allegations the defendant Vincent Papa? | 

9 A Yes. | ‘ 

19 Q With regard to prior alleged narcotics trans- | | 

i actions? | 

ey A Yes. 

is Q Involving somewhere around 50 kilograms of heroin? | | 

” A Yes. | 

- Q This then was known to you prior to September 5, 
" 1972? | 

? « 
; ; A Yes. 

-.. | 
a) 


Was that disclosed to Vincent Papa or uss counsel, 


the existence of that investigation? 


ee OR OR or 


A No, it was not. 


Q Any investigation in the Eastern District of 


ew York of Vincent Papa would have been included in the 


an 


‘rm “related investigation,” true? 


—— re 


_ 


Tih COURT: Sustained. 


ee 
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Q In the context of the conversation had with 

counsel for Papa, the phrase “related investigations" 
referred to investigations, all investigations of Vincent 
Papa, isn't that right? 

MR. BELLER: Objection, your Honor. 

THE COURT: Well, it is certainly objectionable 
as to form, but the difficulty presented is that the 
state of mind, the subjective state of mind of Mr. Driker 


may become relevant in this hearing and I think we ought 


to strike. If a better question were framed I would 


allow him to testify to what his state of mind or viewpoint 


to take it subject to connection or subject to a motion | 
! 


or Opinion was with respect to what this Ragusa investiga- 


tion comprised. 


MR. FISHER: I could do it a little more slowly, 


your Honor. 


THE COURT: I will take it subject to connection 


and Mr. Beller may have an exception and a motion to strike. 


Q Do you recall a conversation with Wallace Musoff 


where Mr. Musoff indicated that the plaintiff was concerned 
‘ter having pled guiltv to one or more charges in the 
“’stern District case and being incarcerated pursuant 


Serra 5 ° 
>to? he would have to fear subsequent prosecution on 


CoS 


ee 7 aap i 
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Yes. 


atements by Mr. Musoff? 


| 
| 
What’ was said by you in the context of those | 
; | 
A Mr. Musoff had referred to pieces of my conspiracy | 


| 

tola him that he was cove.ced on the tax case, he was covered | 
on the narcotics conspiracy and that no pieces could be ~ 
taken out of that and used to form subsequent indictments, | 
no overt acts out of my conspiracy nor the conspiracy itself.: 

Q And what about related investigations? 

A I can't actually recall a discussion of that 
other than my simply telling him that these comprise my 
knowledge of everything that was going against Mr. Papa 
in the Eastern District and that he was covered insofar 


as these two cases were concerned. 


2 I believe you previously testified today, and 


Twant to make sure that your last statement -- 
THE COURT: Don't make a speech to him. Just frame 
question. | 
The conversation with regard to related investi- | 
| 


that you had with counsel for Papa included, did 


Pi 


-<Gations of Papa known to the Eastern District? 


Ves. 


a promise that his pleas would satisfy all related é 
| 
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Q The term relatea investigations referred, did it 
to any investigation of Vincent Papa? 
MR. BELLER: Zame objection. 
in substance, that was My promise, 
THE COURT: I think I will have to Sustain 
O>jection to the question in the form which asked 


You did or did not know on August 18, 1972, 
of the existence of Exhibit A? 

THE WITNESS: I knew of the existence but 
not the content, 

Q Prior to September 5S, 1972, you knew however 
of the substance of the content of Exhibit A, isn't that 
right? 

A Yes. 

THE COURT: Did you know on August 18th that that 
exhibit had any connect¥onn with Vincent Papa: 

THE WITNESS: wWo. My only connection with that 
had been as a notary. I knew nothing of the contents 


Nor 


did I know really who mr, Ragusa was until after August 


THE COURT: How and under what circumstances 


learn of it- after August 18th? 


THS WIINESS: Mr. William Murphy, who had been the | 


handling Ragusa, was leaving the government. 


| 
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had given his resignation and his cases were being 
Siscributed throughout the office. At that time this 
articular matter was given to me in that I had had the 
eses against Vincent Papa and I believe I was given a 
on it. I was certainly given this exhibit. 


COURT: What, iff anything, did you do with 


WITNESS: I kept that file and I believe I 
opened my own file against Mr. Papa. 
THE COURT: And this was all before September 5th? 
WITNESS: Yes. 
THE COURT: And you had it as an active file 
against Mr. Papa on September 5th? 
THE WITNESS: No. I had Mr. Murphy's information, 
which I am not sure if it was a file or not. I know I 
didn't open a file on it until October 10th or 1lith. 


THE COURT: And then you opened it as an active 


. 


file against Mr. Papa? 


THE WITNESS: Yes. October llth I believe was 


the gaa 


Gate on which it was opened. 


a) With regard to theactive file, Ragusa v. Papa, 


‘tlomuially, your Honor, there were two aspects to the 


~nformation regarding Papa, isn't that right? 


> te 5 
‘2S Fe 


revelations or allegations regarding to prior 
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cross 
conduct of °. Papa-- 

A Thai ‘Ss correct, 

Q Together with indications of possible subsequent 
conduct of Mr. Papa? 

A Yes, 

Q The active file then related to those allegations 
of Mr. Ragusa regarding what was going to happen? 

A In the future? 

Q Yes. 

A I believe so. I can't remember whether I atually 
separated them at that point or not. 

.@) But the reason for the formation of an active 
file was because Mr.Ragusa had indicated that there would 
be subsequent narco_ics activities between him and Papa, 
isn't that right? 


A Yes. 


MR. FISHER: No further questions. 


THE COURT: Mr. Beller? 


MR. BELLER: I will be very brief, 
CROBS-rXAMINATTAN 


2Y MR. BELLER;: 


How as the tax investigation brought to Mr. Papa's| 


- 


tention? 
T >elieve in gune of 1972 I brought it to his 
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attention, I presume by advising one or more of his 
attorneys of its existence. 
Q Did you discuss that matter with your superiors? 

Yes. 

Who was your superior at that time? 

Mr. Dennis Dillon. 

What was the reason you disclosed that investiga- 

Mr. Papa? 

Number 1 -- there were two reasons. Number pe: 
just couldn't disclose an IRS investigation without 
some authorization from the Internal Revenue Service itself 
and from Mr. Dillon and, umber 2, it was what I felt to 
be an ethical obligation. I had represented in the course 
of the plea bargaining that the narcotics conspiracy against 
“r. Papa was the only case that I knew about. Now another 
case came to my attention and I felt that I had a good 
faith obligation to reveal its existence. 

THE COURT: Had IRS referred that to the United 

S Attorney for prosecution? 


THE WITNESS: No. They had come directly to me. 


a Strike Force program at that time under which-- 


’ also had a narcotics program. 


aed 
? 


“HE COURT: This special agent was assigned to 


Force? 


ee 
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THE WITNESS: He was assigned either to the Strike 
Force unit cr to the narcotics unit, but in either case 
he came directly to us rather than through the United 
States Attorney. My concern was that if I couldn't reveal 
case to defense counsel then I would have to simply 
: that whole plea package was out. 
When you checked the files prior to August 18th, 
is the Eastern District files, was the Joe Ragusa file 
disclosed to you in any way? 
f Prior to August 18th? 
Q That's correct. 
A No. 
THE COURT: Had you ever heard of Ragusa prior 
18th? 
THE WITNESS: Only -- I remember August 17th Mr. 
“urphy was in the next office to me. It was in the evening. 
He asked me to come in. It was some urgency. I think he 


*ntroduced me to a Mr. Ragusa at that point. He said Mr. 


°agusa made a statement which he would like me to notarize. 


Tv 
I had Mr. 


‘4 at chat time a piece of paper over everything except 


‘ bottom portion where it called for a signature. 


4 - -_ 
w’ilS 4 ¢s 


sole introduction to Mr. Ragusa and I had no 


7? OF the contents of the paper. 
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Q Then some time between August 18th and September 


5h you learned of the contents of the affidavit, is that 


correct? 


that normal, for you *o notarize 

afficavits in that office where they were covered by paper? 

THE WITNESS: Only with Mr. Murphy. Mr. Murphy-- 
we usec to tease him about it a great deal. He was extremely 
secretive and paranoid. He didn't want anyone else 
in the office to know anything about his case or what h:; 
was doing. It struck me as curious that he conspicuously 
put a piece of paper over the affidavit and left the 
bottom biank since I had the same clearances that he had, 


but nevertheless I notarized it and joked about it with 


the other attorneys in the office the following day, I 
believe. 


Q Why were you the one who notarized that affidavit? 


A I was either the only notary in the office at 


point or one of two and I was in the next office to 
¢ “urphy. 


Q So it had nothing to do with your own investigation 


correct? 


7 
10. 


Some time between August 18th and September 5th 
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you learned of the Ragusa file, is that correct? 

A Yes. 

Q Did you have a conversation again with Mr. Dillon 
about thet information? 

A Yes. 

Q What was the substance of your conversation 
with Mr. Dillon? 

A At that point’I was faced with the sam situation 
that I had with regard to the tax case. I asked Mr. Dillon VY 
whether or not we had an obligation to reveal this to 
the defense attorneys andwe decided that for two reasons 
we didn't, one being that it would jeopardize -- that this 
related to information on something that was to happen sub- 


sequently and that ifwe advised defense counsel the new 


place. Secondly -- 


| 
| 
narcotics, transaction would in all probability not take 


THE COURT: This is a narcotics transaction that 


you thought he was going to conduct from the federal prison 


in Atlanta? 


THE WITNESS: No, this is prior to his surrender. 


had been -- we had information that Mr. Papa intended 


oe E's. 


“Oo One 


pan 91272 
? ~ 


last big narcotics transaction before he Subentiased. 
! 
=efore the date of his plea that I could expect | 


# request for an adjournment on his surrender 
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date and that if I cot to it to consent to it so we could 


tv 


allow him the opportunity to conduct this transaction. 


ww 


4 | So I felt that this would jeopardize security for me to 
t 
| ' 
5 || reveal this and I further felt that this was something 
| 
S | that was going to happen in the future. I wasn't ernie 


oe 


and I agreed not to advise defense counsel of this. 


Pt Q In the discussion tha you had with the judge 


in Westbury, was anyone else present? 


i A The judge's law clerk, to my best recollection, 


Peet toda are t, a a = 


! 
myself and I don't believe anyone else was present. I am | 
not a hundred per cent certain on that. | 

' 


e © How long did you spend with the judge? 
A Five minutes. | 

| 

Q What was the substance of the conversation | 


“ith the judge? 


A I told the judge that we had this offer from Mr. 


Papa. I told him that my narcotics case was extremely 
“ak and probably a certain loser in that Stanton Garland 

escaped. I told him that we had a very strong case agains 
>apa, which was the only reason for the plea. I told 


™ of 


the offer of defense counsel and asked whether 
te a 


i2 ¢9 along with our recommendation of five years. 


stated that he thought that this was extremely 
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licht for someone of Mr. Papa's record or propensities. 
Stated “you had better get up there and make some sort 

of a pitch on the record putting down some reasons \ 
I should be so lenient," he said, “Because I don‘t want 
to take something like this on my back." I stated that 
I would represent on the record the weaknesses of the 
cqovernmert’s case and he stated “If you are willing to go 
ahead ana Go that, then that's fine with me" and something 
to the ezfect that if I thought it was in the best interests 
of justice. 

Q Mr. Druker, where was your office at that time? 

A Our office was at 35 Tillery Street. The IRS 
side of the courthouse on the third floor. 

Q Is that in the same area as the United States 
Attorneys in the Eastern District? 

A The United States Attorney's office is on the 


opposite side of building G. It is actually two buildings 
connected by a common foyer. 


Q In your affidavit you state that “With respect 


=O other investigations counsel to Vincent Papa were put 


“a actual notice that my representations referred only to 


. 


‘cern District of New york." Would you explain to the 


“rt how you limited the agreement. 


Lestified on direct I stated on a number 
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2 Of occasions that this is al} that we have got going 


| 
3 against him in th> Eastern District. This covers him | 
against everything that we have gOing against him in the 
5 || astern District. Somehow the million dollars or the reabout 


that hed been received from Mr, Papa earlier in the year. 


—- —— 
career ooo 


7 | I believe I was asked about it and I stated “Look, you 
8 fellows know more about it than r do. I read about it in | 
“« | 


the newspapers, He is asking that he put a hold on it. 
It is in Southern District's bailiwick and I don't know 


| 
| what, if anything, they are going to do with it" and that's | 
it. 


Q Did any. one of mr. Papa's zt orneys or Mr. 


across the river in the Southern District as to pending 


investigations? 
A No, 


Q Or as to an agreement by the Southern District 


to join in the plea bargaining? 


» 
4) 


I was not asked to check with any other juris- 


to see what, if anything, was gOing on against Mr. 


MR. BELLER: I have no further questions, 


FISHER: Briefly, your Honor, 


loand 


atte “TNE SS: Nor did I do so, 
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rgh Druker-redirect 
REDIRECT EXAMINATIQCN 
BY =R. FISHER: 

Q In your conversation with Mr. Dillon with regard 
to the so-called Ragusa investigation, Mr. Druker, the two 
prings of the Ragusa information were discussed be*veen you 
and Dillon, isn't that right? 


A That's correct. 


Q The one relating to the narcotics activities 


= 


CORES OP Tae 


alleged 5y Ragusa about Mr. Papa in January roughly and 


February of 1972 being the past -- 


A Yes. 

Q And with that there was no problem about disclosing 
to Mr. Papa? 

A No, there wasn't. 


Q Merely by virtue of the fact of disclosing 


the informer? 
A Yes, 


Q That was the only problem? 


A Yes. 


Q You told the court I believe in response to the 


“F&"s questions that there were allegations that Mr. Papa 


=; 


*@ Gealing in narcotics between the date of his 


% 2.2% 


“+ Tic date of his surrender. 


Yes. 
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Druker-redirect 65 
| 

2 |i Q And these allegations came, did they not, from | 
3 Mz. Ragusa? 
4 | A I believe so, I received them through an agent 
5 | of the BNDD, who I am certain, althouc’ I don't recall 

| " 
6 | 


for a fact, received them from Pix. Ragusa. 


THE COURT: When did you get it from the BNDD? 


Se the individuals who were surrendered on 


8 | THE WITNESS: It was shox ly before mr. Papa's plea. 
9 Just shortly prior thereto, | 
0 THE COURT: After August 18th? | 
n THE WITNESS: Yes, | 
u 9 In the August 18th conference when there was 
_ @ pleading date set for September 5th, was there also a , 
. Surrender dat. «reed upon then? 
" x No. I think -- : 
. THE COURT: I thought you told me there was, | 
? A The September -- on August 18th, thinking back, | 
we weren't even able at that point to fix the plea date. | 
We knew that he would plead and we knew that he would | 

*urrender and we -were reasonably certain what the. terms’-df 
; ‘8 sentence would be. I believe Judge Travia was on vaca- | 
P t-on at that POint and we left it that I would set up the | 
“*Fliest possible Surrender day -- the earlies. possible | 

s i Pia Judge Travia. In fact r am certain he was 
P " VItation becry 
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the following Monday surrendered to Judge Rayfiel or one 
o= the other judges, so at that point my best recollection 
that the dates were n> fixed. 
THE COUR’: Was there an understanding that 


sentence was to be “ixed on the date of the plea without 


the necessity of an'y pre-sentence report? 


THE WIINESS: Yes. It was agreed that counsel for 


Mr. Papa would waive a pre-sentence report. 


THE COURT: And that you would also on behalf of 


the government? 


THE WITNESS: Yes. 


| 


THE COURT: I have to take a short recess. Is there 


very much more for this witness? 


MR. FISHER: I have a few questions, but I think 


a recess would be appropriate, 
THE CQURT: All right. 


(Recess.) 


MR. FISHER: May I proceed. your Honor? 


oF ats PISHER: 


2) ue ° ~ ‘ ° 
“<. Druker, referring again to the information 


the agent from Ragusa about a possible subsequent 


at's o- ye . . ea . - 
-Fansaction invOiving Mr, Papa, was a Surveillance 


| 
| 
| 
| 
| 
THE COURT: Yes, 
| 
| 


ed oie: 
° Os Ragusa 


"s home as a result of that investi jation? 
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Druker-redirect 

MR. BELLER: I object, your Honor. 

THE COURT: I think he means Papa's home. 

Ragusa's home and Papa's home. 

MR. BELLER: I object, your Honor. 

THE COURT: I may have to sustain the objection. 

I don't see what it would be relevant. you can make an 
offer to shw that they did. 

MR. FISHER: The offer of proof would be based 
upon the uffidavit by Mr. Druker already filed, your Honor, 
to the effect that as a result of that aternevinn an 8-day, 
24-hour surveillance with about 12 agents was employed 
on the Ragusa residence and on the Papa residence and all 
that eer happened on the basis of Ragusa's i-formation 
was that Ragusa skipped away from the jurisdiction. 

THE COURT: I think to complete the record there 
is no reason why he couldn't tell us that, but I don't want 
you to convert this hearing into -- 

MR. FISHER: That would be my last cucstion. 

THE COURT: All right. There is no dispute 


ever this, is there? 


BELLER: No. We are just concerned about 


“= COURT: I know what you are concerned about. 


“ISHER: Perhaps we could stipulate and I would 
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Druker-redirect 
further questions. 
BELLER: If it is in the affidavit -- 
WITNESS: No -- 


COURT: The witness wants to indicate that 


isn't so. 


THE WITNESS: I don't remember the exact term 
being eight days, and I hope my affidavit isn't to the 
contrary, but it was strictly limited to Mr. Ragusa’s 
residence, At least that's what my directions were. I have 


no way of knowing what the surveillance was, but I know 


I instructed Agent Salvamino to conduct a 24-hour a day 


EEE AT ee ET TE yer ny me Shey 
Sedeae . > oe a aa e ce ane tibcde pigeon a - 

pattie apaat Sa ibe eter te bs sae eee Pe a cea SF 3 aot ? 

a 2? —— ° M anil _ 


surveillance on Mr. Raqusa's residence, period. 
gu 


THE COURT: And he found no evidence indicating that| 


&@ transaction was underway? 


THE WITNESS: That's correct, 


Q And in fact during that intensive surveillance 


Mr 


- Ragusa fled the jurisdiction, isn't that right? 


A Yes. 


MR. BELLER: Your Honor, may I have just o 


= COURT: Certainly. 


(Pause) 


SKAMINATIAY 


| 
MR. FISHER: No further questions. - | 
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Druker-recross 


Mr. Druker, in paragraph 12 of your affidavit 


ers 


"In September, 1972, either shortly before or 


apa's entrance of the plea, I was advised by agents 


of Drug Enforcement Administration that they had information 


rt Mere y= oe academe 
we OY fe ‘ 
- 


OR 


that Racsusa had again been asked by Papa to act as a 
stash man." What is your best recollection at the moment 
as to the date you received that information? 

A I couldn't, of course, fix an exact date. My best 


recollection would be some time between August 25th and 


September lst. 


Q You do believe it was before the plea, though, 


at this time? 
A Yes. 
MR. BELLER: No further questions, your Honor. 
THE COURT: All right. 


MR. FISHER: Nothing further, your Honor. 
THE COURT: Youare excused. 


(Witness excused.) 


a 


Im 


tt. FISHER: The defendant Papa rests, yow Honor. 


THE COURT: All right. The government? 


ar 
him 


-- BELLER: The government has no witnesses, your 


ae ee ee 


soya 


- CURT: All right. The matter is marked fully 


“us 


sa—e + 


rch 


ae Ree © pee. 


Ve.” 


Sudmitted, 


Se de 


Now, while I have you here --~ 
MR. FISHER: Excuse me, your Honor, might 1 just 


if 
You recall, r know, that in the other Proceedings, 


the srand ury testimony of Ragusa on July 18, 1972, was 


marked 2s an exhibit in that hearing. Could that be deemed 
Marked for the Purposes of this hearing as well? 

THE COURT: Yes, but if yOu want that you ought 
to tell me what you are offering it to show so that 1 don't 


get the factual context too mixed around, 


MR. FISHER: Surely, your Honor. To show that 
at least on July 18, 1972, there was an Eastern District 


investigation of Vincent Papa with regard to the Ragusa 


allegations, 


THE COURT: I don't think that is disputed, 


MR. BELLER: There was a matter in the office, 
“7 not sure what it would be Called, but there was, 


there was grand jury testimony, then there was grand 


ry testimony, 


THE Court: When you take a witness, an informant 
Perview him and make an affidavit telling what he 
“ile and put it before the grand jury, 


f would call it an investigation. 


pas oS taal see ome youre mins 
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| | 
MR. SELLER: Whether it was intelligence information 
Or intelligence or a case, at the moment I wouldn't say, 
but there was something in the office, 
THe COURT: All right. 
Now, I wanted to go back on some of the other 


loose ends that we have here. I am preparing and probably 


will file late today or early tomorrow a memoranaum determin- 


ing the motion of Vincent Papa, Jr. with respect to the 


| 
| 


Suppression of the million dollars. Basically I am concluding 
with respect to him that he doesn't have standing to suppress 
the evidence, 

I believe you indicated to me this morning, Mr. 
Fisher, that as far as you were concerned you and your client 
consent to a separate filing of my formal findings of facts 
and conclusions as to the Suppression to be done in the 
near future, 

MR. FISHER: Yes, your Honor. 

THE COURT: And you don't care if:they are done 
oy Monday, as long as you know what the bottom line is. 


FISHER: That's all that @Munts at this point, 


* COURT: I am relying upon that because I have 
taking care of some of these matters before 


presently scheduled trial. 


72 
Now, we will be in recess briefly. I am closing 
this particular hearing, but I ask counsel to please 


approach the side bar, 


BOTS Toe 


et ee 


iS. ROSNER: Your Honor, before we recess we 


(Strueess 


es 


have a couple of loose ends that have been made into neat 


Sysco re 


bows, 


FR a pee 
S 
se 


ee ee 


THE COURT: Let me hear what your neat ends are, 


ee re ae 
—a 


MS. ROSNER: Mr. Lopez and 1 went to Mr. Cooney's 
office at 2 and he very graciously afforded us access to 
the agents who indicated what their testimony might be 
at a Wade type hearing and showed us the photos involved 
in the interviewing of the witnesses Raguda and Budy after 

nterviewing the agents and getting a preview of how the 


hearing would be, I at least on behalf of mr. Stanzione 


have concluded that we need not take up your Honor's time 
with it. We are fairly satisfied concerning the identifica- 


tion procedures. So I would withdraw my motion with your 


i 
| 
| 
} 
| 


HOnor's permission, 


ae ST ae ae ee 
CR es eck 
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THF COURT: All right, I think I ought’ to direct 


“.e Reller to inform all of the Assistant Unitod States 


Att IC neys 


that occasionally by revealing material matters 


“An be Shortened. The motions can be withdrawn. 


2 ste 


oe Ie or co my rye 


MP. LOPEZ: Most respectfully, your Honor, in 
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‘Pack ge Vincent Papa, Jr. I make the Same application. 
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(In camera discussion a: the side bar.) 


THE COURT: I expect to file a memorandun 


and order very shortly in connection with our discussions 


of this morning and I would really ask both of you to stand 


by and it will be giver » yOu. You can stand by here in 


the courtr 


oom or if it is more convenient for you to go to | 
Mr. Beller's office, You will cause less Suspicion that way 
if you do that. you can have the defendant Papa kept in the 
building until 4:30 if that-is helpful to you. 


Furthermore, I am marking my memorandum sealed. 


MR. FISHER: Thank you, your Honor. Thank you very 


THE COURT: But a copy of it will be given to 


each of you, 


well? 


° 
mS ewes 
oe “s 


oe ees tne 


TIE: COURT: Yes, and anything in Chambers likewise 


~~ 


Nes 


“ot 


—e 


and I trust that our docket Sheets are complete. Our docket 


etait 


Sheets in the Clerk 's office show what is sealed and not 


Plt 


—_- 


tealed and 1 Charge both of you gentlemen as lawyers in this 


“@tter to soe to it. I am afraid there are some papers 


| 
| 
| 
MR. BELLER: Should this portion be sealed as | 
| 
| 
i 
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Cede ei et 


“hich the 
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court has received which may not have gotten on 


sleet 


© sheet at all. They have Simply been held in 
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present attention I want to have a full and correct docket 


- OF course I want you to also and I am sure the govern- 


sheet 
ment wants to. 
MR. BELLER: Sure. 


THE COURT: I would also like you to keep me fully 


apprised so we know where we are going and what we are doing. 


Where will you both be? 


MR. FISHER: I would l‘ke to confer with Mr. 


er er ws eer 
av acts & be - 


Papa downstairs for about a half hour and then I will go to 


Mr. Beller's office, 


THE COURT: All right, then I will have my clerk 


aes ewes beet a we! 
ren, aca ae 


telephone Mr. Beller as soon as I file my memorandum, 


e 
r 
Fi 
’ 

‘a 


which is only held up by mechanical difficulties. 


MR. BELLER: Thank you, your. Honor. 


THE COURT: Will you each confer with the court's 


EIS SAI 
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minute clerk to make certain that our dockets are correct. 


ee 


(End in camera discussion.) 
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(In open court.) 
THE COURT: All of you and the other defendants 
are to 5e here in person Monday morning at 10 o'clock. 


One other thing while I have you here. Of course 


we don't have all the attorneys. 


MR. FISHER: Everyone but Mr. Laifer,. | 


THE COURT: We always have the question of challenges 
and I think you ought to talk with each other. about 
Challenges. Since we are going to have a sequestered jury 
and I am going to have to grant excusés ‘for people whose 
circumstances in life don't permit them to be sequested. 
I don't like to make it too onerous. On the other hand 
I think as attorneys you should all sit down with each other 
and see what you think is a fair arrangement and don't 
confront me the last minute with the problem on Monday 
morning. So I Suggest you address yourselves to that when 
time permits, Otherwise we will be in recess until Monday 
morning, 
So my record will be complete, I am marking 
Blondins certificate dated January 15, 1975, as 
exhibit in this hearing. 
(Court's Exhibit 1 marked in evidence.) 


peat and 


+72 COURT: All right, Monday morning. 
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DAVID G. TRAGER, Esq. 
United Stater Attorney for the 
Eastern Dis*rict of New York 


By: RAYMOND DEARIE, FESQ., 
Assistant U.S. Attorney 


GINO E. GALLINA, Esq. 
and 

JOEL BRENNER, Esq. 

For the Defendant 
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THE CLERK: United States of America versus 


Virgil Alessi. 


THE COURT: You have a motion for a continua- 


tion and a motion tor dismissal on double jeopardy 


grounds. I don't know how on the first motion, 

I don't know how I can say that somebody's picture 
being in a gallery in the New York Times a month 
ago is going to deprive him of a fair trial today. 
Must of these jurors read the Daily News and News- 
day anyway. 

MR. GALLINA: That's true. The Times is 
pretty well a city-wide paper. It's the character 
of the statements in the newspaper that were 
prejudicial. Though there was one-- 

THE COURT: Sunday morning Times, is that 
right? 

MR. GALLINA: Well, it was quite prominent. 


THE COURT: I saw the article, but not tie 


pictures. 

MR. GALLINA: There was a gallery of photo- 
graphs running across the whole top of the page, 
with Mr. Alessi's photograph being about the size 


of a passport photo. That is not the first occasion. 


Of course he's had other adverse publicity of similar 


nature, even more prominently, jn the Daily News. 
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That wac a number of months before this, so we 
didn't bring that to the Court's attention. We 
thought the impact of that had dissipated. 

THE COURT: Yesterday's headlines might be 
remembered, but not a month ago. As far as the 
general attitude toward drugs, that's something you 
have to face. The jurors have mMdicated to me that 
they can determine whether a man is guilty or not. 
General attitude is just toward the seriousness 


of the crime, but that, also, affects the jurors' 


attitude that they shouldn't put a person in jeopardy 


of long jail sentences. 

MR. GALLINA: If your Honor is wont to deny the 
motion, I would ask your Honor, of course, to 
consider extraordinary instructions or questions on 
voir dire to the jury concerning the matter. 

THE COURT: You give me your questions and 
I'll consider them. 

MR. GALLINA: Thank you. 

THE COURT: You indicated, I think, I should 
try t..c Fergente case, which is a bank robbery where 
there are co-defendants who are ging to testify. 

I might put this over until the 19th. Would you 
give me time to decide your motion on double jeopardy. 


MR. GALLINA: Of course. 
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THE COURT: Tell me how you work an income 
tax case into a double jeopardy of a narcotics plea. 
MP. GALLINA: We articulated, we hope. 

THE COURT: You say the last count which 
involves as an element deriving substantial income, 
but it's a different statute. 

MR. BRENNER: Micht I be heard on that? 


MR. GALLINA: Mr. Brenner actually prepared 


the motion in the office. Though I'm familiar with 


it, I would like his support at this point, if 
your Honor won't mind. 
THE COURT: All right, I'll hear Mr. Brenner.. ; 
MR. BRENNER:. Basically, our claim, Judge, 
is that what we really have to deal with is the 
entire context in which the plea is worked out. 
No. 1, it was worked out in conjunction with the 
plea that wa. worked .out for Vincent Poppa. That 
particular plea did end up including a tax case 
reference, because, apparently, a tax investigation 
had proceeded far enough along so that the United 
States Attorney's  »ffice had been made awaze of it. 
Our contention, firstly, is that, having been 
made aware of the fact that Poppa had tax problems, 
the fact Alessi was allegedly his partner should 


have alerted everyone to the fact there were tax 
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implications with that of Alessi. At cny rate, 


you're dealing with an individual who has been 
charged with the kind of acts Mr. Alessi has been 
charged with. When you're dealing with drug 
trafficking, you must be aware that there are income 
tax implications. 

THE COURT: You're trying to ask the Govern- 
ment to bargain away a criminal charge; it seems 
to me you ought to be pretty clear what you're 
asking the Government to do. 

MR. BRENNER: I think it really was subsumed 
within the Poppa plea, I think everyone more or 
less naturally assumed the tax implications of 
Mr. Alessi's situation, although apparently not 
as fully developed with Mr. Poppa, nonetheless were 
taken within the plea. 

When Poppa pled, Jimmy Drucker, the Assistant, 
said to the Judge -- I'm not sure if it was your 
Honor -- no, Judge Travia -- he said to him, “Judge, 
the income tax aspect of this case arises out of 
the drug thing. Therefore I think your Honor 
should give him concurrent sentences.” 

The 848 count, the only reason I brought it 
up was to show there are income tax implications: 


implicit, if not explicit, at any time you're dealing 
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with a charge of large scale drug trafficking and 
you have an 848 count. 

I did also quote to your Honor the New Yor 
Law Journal article which appeared just about a 
month ago, by the ex-Commissioner Mortimer Kaplan, in 
which he emphasized how closely the IRS works with 
the Sti ke Force's Department of Justice on develop- 
ing the tax implications of major drug trafficker 
cases. Those were his precise words. 

As a matter of fact, on the way over here 
from the Southern District, Mr. Gallina and 
I heard a Senator discussing the fact that IRS 
should not have some kind of a staff cut because 
it's so important that they be able to develop 


leads, especially with regard to large scale narcotics 


traffickers, because these people obviously are in 


it, if they are in it, for the money. 
GALLINA: Of course, your Honor, the 
negotiated-- 
COURT: As I recall it, Poppa got a long 
sentence. What did Alessi get? 
MR. BRENNER: Five years suspended. 
MR. GALLINA: That was part of the plea 
negotiations. I'm sure Mr. Alessi was happy with 


the deal he got. The Government was apparently 
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happy with it because that's what they negotiated. 


It was implicit in the plea negotiations, as your 


Honor remembers from the testimony as Mr. Drucker 
said, that the plea was to cover all the events and 
circumstances tnat arose at that time out of the 
investigation that they then had pending against 
Mr. Alessi. 

These investigations involved these very 
matters. 

THE COURT: I'm not sure it was as clear as 
you make it. 

MR. DEARIE: I'11 take issue with that 
characterization. I would like very briefly to 
refer-- 

THE COURT: Wait a minute. 

Mr. Brenner and Mr. Gallina, are you through? 

MR. BRENNER: I'm sorry, I didn't hear what 
your Honor said. 

THE COURT: I didn't want to hear Mr. Dearie 
until your argument is complete. 

MR. GALLINA: In fact, it's quite evident 
from the method of proof that the Government has 
outlined to us in an informal discovery procedure 


occasioned between Mr. Dearie and Mr. Hoffman of 


my office, which occurred in the last couple of days, ~ 
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it's my understanding that the Government intended 
to present evidence in approximately three stages, 


the last stage of which will be witnesses who will 


testify as to narcotics activities, just the manner 


of narcotics business, the fact that he earned his 
income from narcotics activities, even though the 
Government here admits it's not ageing to be able 
to show any more income than that for which 

Mr. Alessi admits o his filings. 

In other words, they are going, with the 
amounts of income on the filings, that he filed 
X number of dollars in one year, they say yes, 
that's all they can prove. They still want to y~ 
ahead. 

We say it will prejudice the jury. They still 
say if their formula, to go ahead, show the manner 
of his obtaining this income was from a criminal 
activity which is surreptitious, which the very 
fact he didn't file those years-~ 

THE COURT: I haven't ruled that evidence is 
admissible yet. 

MR. GALLINA: The Government wants to utilize 
that type of evidence in this case, which further 
reinforces our position that that very evidence 


which was the evidence of the cases at that time, 
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the evidence envisioned by Mr. Drucker at that time, 
is the evidence now to be presented in the case, 

the very narcotic activities that they were speaking 
about. 

It's the desire of the Government to present 
such evidence now. It just goes to prove our point 
that the jeopardy here lies. It's that evidence 
that shouldn't be permitted, not only during the 
trial, but it's that very underlying charge which 
should not be permitted for Mr. Alessi to have to 
face again. 

THE COURT: Mr. Dearie? 

MR. DEARIE: If I may, before 1] forger, just 


to correct a statement -- we'll get into this 


further as we proceed to trial -- we are going to 


accept for purposes of our proof the figures of 
Mr. Alessi as he included them in his late filing, 
the four years in question. That is not to say thac 
we agree or that we contended or represented that 
we are not going to be able to prove that at least 
circumstantially, at least the years in question, 
might have had income in excess of the 

figures he recited. 

THE COURT: How are you going to prove it? 


MR. DEARIE: First, as I said, there is going 
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to be two phases in terms of the income. The 
second phase is going to be through the expenditure 


method, your Honor. Certain expenditures Mr. Alessi 


made on behalf of himself and immediate family during 


the years in question. 

The third phase is going to take the form 
of testimony of people with whom tir. Alessi dealt 
in the sale and exchange of large and high quantities 
of narce-tics. 

Essentially, that will be it. The first 
phase, of course, being just to round out the picture, 
the specific or technical requirements of the tax 
charges. 

THE COURT: Have you given him the list of 
the expenditures that you're going to prove? 

MR. DEARIE: I'll give Mr. Hoffman anything 
he requests. 

THE COURT: I think this has some bearing on 
the double jeopardy claim. 

MR. DEARIE: I should think so. 

{ should state to your Honor this is not 
in a technical sense an expenditure case. On the 
defendant's own filing creates a commission, proof 
of all the elements save one, that is his criminal 


intent. To that extent we feel we should embark 
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upon phases 2 and 3, showing the expenditures, the 
nature of the expenditures, pitted against the nature 


and extent of his stated income, and finally the 


narcotic phase according to your Honor's rulings, 
of course. 

I should like very briefly in connection 
with this to draw your Honor's attention to page 
5 of the application to dismiss in Mr. Gallina's 
affidavit where he quotes counsel for Mr. Poppa 


in the last paragraph, which reads, “In short, 


Judge, Mr. Alessi's plea to the superseding information 


was in satisfaction of 72 CR 473," that which has 
been popularly referred to as the Strike Force, 
Eastern District Strike Force narcotics conspiracy 
indictment. 

"We submit for the purposes of these motions, 
your Honor, that was identical to a plea to that 
indictment." 

Despite all the conclusions, and the repre- 
sentations, and the statements as to how obvious it 


is that this “package” included the possible tax 


ramifications, it is our contention that the 
disposition of Mr. Alessi, what he enjoyed before 
Judge Travia, was to afford him exactly that which 


the law of double jeopardy would afford him. In othr 
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words, he go to trial on that indictment or, if 
you will, on the superseding information, nothing 
more. There is not the slightest reference. 

On the bottom of page 5 there is this non 
sequitur that kind of haunts this issue with respect 
to Mr. Poppa, the statement that Mr. Poppa was 
permitted to plead to a hastily drawn un-numbered 
information demonstrating that the plea was a mere 
formality for closing the investigation, referring, 
I assume, to the tax investigation. 


Of course, if it was a mere formality, the 


question looms rather long: for what possible pur- 


pose did that plea serve if in the mind of counsel, 
both for the Government and for Mr. Poppa, the tax 
implications of that conspiracy charge were to be 
covered by the plea, or disposition with respect 

to the narcotics case? 

With respect to the Court's enlightenment, 
at this time, in September of 1972, there was no 
Alessi criminal tax investigation. The Alessi tax 
case had not gone to IRS intelligence as of the date 
of this plea. 

THE COURT: Had not gone where? 

MR. DEARIE: IRS intelligence, would then 


become in a real sense a criminal investigation. 
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Essentially, what Mr. Gallina and Mr. Hoffman 
are stating is that the Government in a very real 
sense at the time to bargain away something in fact 
did not exist at that time and that they, both the 
Strike Force and for that matter the United States 
Attorney, were unaware, I think it is clear on the 
face, that it was not the intent. The intention 
was to protect him of being prosecuted for a 


narcotics conspiracy deriving its factual source 


from the conspiracy that was disposed of by the 


plea. 

MR. GALLINA: Your Honor, I presume Mr. Dearie 
is finished. 

MR. DEARIE: I am. 

MR. GALLINA: The i formation was drawn up 
for Mr. Poppa to plead because during the negotia- 
tions I had arked whether or not that they had 
any formal investigation and they said that they 
had sufficient evidence, had gone forward, by the 
Internal Revenue Bureau, for them to put together 
sufficient data on an information for Mr. Poppa to 
plead at that time. 

It was for that reason that was included. 
It was just to cover the bases at that time. The 
negotiations for Mr. Poppa and Mr. Alessi were one 


and the same. The idea was that all the events 
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and all the circumstances surrounding their seamed 


which were covered by that indictment were to be 
covered by that plea. That was the promise. 

We're not going just by the formal plea in 
court. We're also urging upon your Honor the under- 
standing of the prosecutorial promise as to the 
non-prosecution for ali the events and circumstances 
which would flow from their investigation at that time 

Obviously, the Government was pursuing step 


by step, as methodically as they could, each and 


every element of criminality that involved that 
pattern of conduct. They started with the narcotics 
investigation and as is done with every one of 
these cases, once the narcotics prosecutioc. is on 
its way, they begin the Internal Revenue rami fica- 
tions or implications of it. 

That had developed sufficiently far, 
formally with the Internal Revenue Service, for 
us to formulate a hastily drawn up pleading to 
cover any event at that point. It had not proceedec 
to that point with Mr. Alessi, officially, at that 
time, but that did not mean the same ingredients, 
the same impact, the same implics ions did not 
flow from the promise. It was understood. That 


was understood by all implications of an ordinary 
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and reasonable person dealing in those plea 
negotiations. 

THE COURT: I'll try to decide it by Thursday. 
If I should dismiss, you don't have to be ready. 
If I don'c, plan to be ready on the 19th for trial. 

MR. GALLINA: One point, the Government 
points out that they might prove additional income; 
however, as your Honor can see from the face of the 
indictment itself, the Government in its own indict- 
ment states that it will not accuse him in those 
years of having earned income any more than that 
which he filed. 

MR. BRENNER: I would like to ask one thing. 
If the Government is going to put in formal papers, 
I would like a day or two to respond, if I feel 
it's necessary. 

THE COURT: Do you have any papers? 

MR. DEARIE: I intend, your Honor, I should 
state for your Honor, I came into this Alessi 
matter rather recently; facing the possible trial 
date of Tuesday of next week, I have concentrated 
most of my effort in familiarizing myself with the 
case, meeting with Mr. Hoffman. 

I would like to make one inquiry of the Court, 


again because I'm in this matter so recently: Is 
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the Court, or does the Court or is the Court in 


possession of the affidavit of Mr. Drucker that 


was prepared in co:nection with the proceeding 


before Judge Bonsal on a similar me ion, which 
I understand was denied today, dated December 1975. 

THE COURT: No. 

MR. DEARIE: I would like permission to 
supply the Court with that. 

THE COURT: I have some of the material of Mr. 
Drucker. 

MR. BRENNER: The hearing. 

THE COURT: On the Poppa double jeopardy 
motion. 

MR. GALLINA: The jeopardy motion in this 
district is substantially different than the one 
before Judge Bonsel insofar as this is an 
actual jeopardy motion. The motion before Judge 
Bonsel was not a jeopardy motion. It was a due 
process argument, navicg crossed district lines, et 
cetera, and different times. I don't think we can 
equate the two in any fashion. 

As far as housekeeping is concerned, your 
Honor, so your Honor's scheduling will in no way 
be affected by my failing to convey information to 


you, it's apparent we're going ahead in a ten- 
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defendant case which Mr. Alessi is one of the lead 
defendants in the Southern District. ‘the case is 
to start the Monday following this Mc Jay, which 


is the 20th. It's been estimated by the Government 


that their case will take approximately three weeks 


I would presume all the defendants would at 
least have a case encompassing a week past that, 
ten defendants to equate at least a week's work 
would not be unusual, with another week for the 
finishing touches on the trial. 

There is a five or six week hiatus at the 
very minimum before we can get back to the case, 
because of the actual absence of Mr. Alessi in 
another district, in another trial. I don't see 
how then your Honor setting this case down for trial 
on-- 

THE COURT: If I start on the 13th, it «sn't 
be finished by the 20th anyway. 

MR. GALLINA: No. That's been agreed to. 
Not only that, your Honor, your Honor's decision on 
this motion would, under U.S. v. Beckerman, might 
also be appealed. Tht would necessitate probably 
the same period of five to six weeks to develop, 

50 that while he's on trial, we can develop the 


appeal here on this, your Honor's éecision, if your 
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Honor is wont to deny the motion. 
THE COURT: I'll keep it for the 19th, with 
the probability it won't be reached. 
MR. BRENNER: Do I get a few extra days? 
THE COURT: When is yours going to be in? 
MR. DEARIE: I'll need a day cr so, your tonor. 


I want to have Mr. Drucker prepare an affidavit 


for your Honor and some brief affidavit in opposition. 


THE COURT: Get it in Tuesday. You'll have 


until Thursday. 
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